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PROGRAM
Update on Environmental Issues

900 a.m. Water Resources Development and the Environment
Water resource projects; Water rights condemnation;
Minimum stream flows.

9:30 A Panorama of Environmental Laws
Radiation; Esthetics; Noise; Historical preservation;
Pesticides; Wildlife; Solid waste.

10:00 Federal Freedom of Information Act
Who must disclose what, and to whom? When will
a refusal to disclose be sustained? What information
qualifies as "confidential"? When can an agency be
enjoined from disclosing certain information?
1974 Amendments.

10:15 Break

Charles Elliott

Alan Marion

Kent R. Olson

10:30 NEPA: Introduction and Current Developments
Basic requirements; Circumstances requiring an
environmental impact statement; Preparation,
contents, and adequacy of an EIS; Judicial review;
Programmatic statements. Jerry W. Ra loch

11:15 Development on Federal Lands
States' rights in 1976; State control over federal
lands; Wyoming v. Kleppe; New coal reclamation
regulations; New federal regulations on "commercial
quantities" and "diligent development"; Overlapping
state and federal agencies. Hamlet J. Barry, Ill

12:00 noon Lunch
"Learning to Love Environmental Lawyers"

Dr. Patrick Jordon

Effect of Environmental Laws on Real Estate Development
1:30 p.m. .1.and Use Control in Colorado Impact on Community

Development
Survey of state legislation and interpretive case law
authorizing the regulation and control of land use by
state agencies, regional entities and local government,
with emphasis on communities facing development
pressure. Michael D. White

2:10 Air Quality Control Regulation of Real Estate Development
Emission control regulations: state and federal; Permit
requirements and process; Prevention of significant
deterioration: state and federal programs; Indirect source
controls; Air pollution monitoring and predictive modeling;
Problems and potentialities. Gregory J. Hobbs, Jr.

2:50
3:06

3:20

4:00

Break

National Flood Insurance Program
Summary of current developments and its effect on
land development. John E. Bush

Water Quality Control Regulation of Real Estate Development
Federal Water Pollution Control Act: construction grants
program; Water quality standards and effluent limitations
and their application through the NPDES program; Water
quality planning; Current status of 5404 of the FWPCA.
Colorado Water Quality Control Act. Safe Drinking
Water Act. Henry W. Ipsen

End of Program
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WATER RESOURCES AND THE ENVIRONMENT

CHARLES M. ELLIOTT

Associate, Holland & Hart, Denver, Colorado

A.B. Duke University, 1971
J.D. University of Denver, 1973

1974-February, 1976: Assistant Attorney General,
Asistant Solicitor General, State of Colorado.

Author:: "Aesthetics, Historical Preservation, Noise,
et al.," lecture brief in Environmental Law
for the Colorado Practitioner, Continuing
Legal Education in Colorado, Inc., June,
1975.

"Historic Preservation" The Colorado Lawyer,
Vol. 5, No. 2, February, 1976.

"Administration of Water Rights", lecture
brief in Colorado Water Law Practice, University
of Denver College of Law Program of Advanced
Professional Development, 1976.
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I. WATER LAW IN COLORADO - DOCTRINE
OF PRIOR APPROPRIATION

A. Colorado follows the doctrine of prior appropriation
which is set forth in the state constitution (Art. XVI,
Secs. 5, 6 & 7). This doctrine is based upon use in ari
economic, consumptive sense. The constitutional status
and the inflexible property right nature of water
rights impede statutory changes to reflect environ-
mental concerns.

B. Water rights - Acquired by making an appropriation
(historically, a diversion of water from its natural
course or location and application of the same to
beneficial use; now defined by statute as only an
application to beneficial use) C.R.S. 19737 S 37-92-103(3).

C. Beneficial use
1. Definition - "The us,. of that amount of water
that is reasonable and appropriate under reasonably
efficient practices to accomplish without waste
the purpose for which the appropriation is lawfully
made and without limiting the generality of the
foregoing, includes the impoundment of water for
recreational purposes, including fishery or
wildlife" C.R.S. 1973, S 37-92-103(4).

2. Colorado case law has recognized domestic,
agricultural, manufacturing, mining, watering lawns,
power generation, stock watering, fish propagation,
and municipal as beneficial uses.

3. . . . We think that the right to water
acquired by priority of appropriation thereof is
not in any way dependent upon the locus of its
application to beneficial use designed." Coffin
v. Left Fand Ditch, 6 Colo. 443, 449 (1882)7--
Therefore, Colorado law has no geographical limi-
tation as to place of use and transmountain and
transbasin diversions are lawful (subject to
protection of other rights).

D. All decreed water rights lie within a priority system
in which appropriators are shut off in inverse order of
their priority numbers in times of shortage.

7



E. Bibliography.
1. Carlson, "Report to Governor John A. Love on
Certain Colorado Water Law Problems, 50 Denver L.
J. 293 (1973).

2. Note, A Survey of Colorado Water Law, 47
Denver L. J. 226 (1970).

3. Radosevich, et al. Evolution and Adminis-
tration of Colorado Water Law: 187r976, Water
Resources Publications, Ft. Collins, Colo. 1976.
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II; WATER RESOURCES AND WATER RESOURCES
DEVELOPMENT TN COLORADO

A. The following materials have been extracted from various
sources (as noted) to provide the fundamental informa-
tion as to water resources in Colorado and their development.

B. Bibliography (in addition to the sources from which the
following materials were extracted).

1. Critical Water Problems Facing the Eleven
Western States, West0.UTgTady U.S. Dept:70-7E11e
Interior, May 1974. '

2. Colorado's Water Resources, Colorado Water
Conservation Board, 1956 (2d Ed.)

3. Mineral and Water Resources of Colorado,
Senate Document No. 115, 90th Congress, 2d Session
U.S. Geological Survey (1968).

4. Mineral and Water Resources of Colorado,
Committee on InteH3iand Insular Affairs, 86th
Congress, 2d Session, U.S. Geological Survey
(1964).
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COLORADO: OPTIONS FOR THE FUTURE, Final Report of
the Colorado Environmental Commission, March, 1972

Although the recent decline in birth rates
and fertility rates has been dramatic, we are
just now approaching the lower rates charac-
teristic of Europe, rates still generating a sig-
nificant population growth.31 These trends do
suggest that if all people had equal opportunity
to control their reproductive lives, thee a sig-
nificant step toward stabilizing the population
would have been accomplished.

WATER RESOURCES
Water is the most abundant single sub-

stance in the earth's biosphere. It is the
medium of life processes, continually circulat-
ing through the water cycle, constantly used,
but essentially never destroyed. The earth
contains about 1.5 billion cubic kilometers of
water in one form or another. About ninety-
seven percent of this is present as salt water
in oceans and seas. Of the remaining, three-
fourths is locked up as solid in polar ice caps
and glaciers. Only about 0.15 percent is pre-
sent as liquid water in streams and lakes.32

Average annual precipitation over the world
is about forty inches. Over land areas, it is
twenty-eight inches. Over the United States,
it averages about thirty inches, or 4,310 bil-
lion gallons per day. 33 Average annual pre-
cipitation is sixteen inches in Colorado; how-
ever, it varies from a high of more than fifty
inches in some mountainous areas, to a low
of seven inches at Alamosa in the Rio Grande
Basin.34

The maximum dependable stream flow in
the United States is 1,080 billion gallons per
day, about twenty-five percent of the average
precipitation. However, it is not uniformly
distributed. The eastern portion of the coun-
try, roughly everything east of a line through
the Kansas-Missouri border, claims 790 billion
gallons per, day, or 73.1 percent. The Pacific
Northwest, mostly Washington, Oregon, and
Idaho, claims 136 billion gallons per day. The
remaining 14.2 percent, 154 billion gallons
per day, is shared by fourteen western states
comprising over one-half of the country's land

31 Keyfitz ond Flieger, op. cit. (ref. 10), pp. 86-107.

32 H. L Penmon, "The Woter Cycle," Scientific American, vol.
223, no. 3, pp. 99-103, September 1970.

33

34
Mineral and Water Resources of Colorodo, Report compiled

by United States Geologicol Survey, p. 233, U. S. Government
Printing Office, Woshington, D. C., 1968.
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area. Colorado literally sits at the apex
this dry western region. 35

Water usage falls into three classe:
namely, (1) consumptive uses, (2) stream-flo
uses, and (3) on-site uses. Consumptive tie
comprises municipal-industrial-type diversior,
and agricultural irrigation; it means ultimal
consumption by evaporation or transpiratiot
or incorporation of water in manufacture
products. Stream-flow use includes strew
uses for navigation, recreation, maintenance
fish habitat, hydroelectric power generatior
and probably most important of all, wast
carriage and disposal. Several stream-flo
uses can be accommodated simultaneous13
On-site use includes water for swamps, wel
lands, wildlife preserves, and certain so .

conservation projects (including farm ponds:
In Assessing water needs for the future

all three uses defined above must be cor
sidered. The quality of the environment wU
depend on the quality of water as affected b
type of use, and the quality of human existenc
will depend partly on our policies definin
the use hierarchy.

WATER RESOURCES IN THE wEsT
In the western fourteen states, stream floi

can be divided into eight subregions, eacl
essentially a river drainage basin. Abou
sixty percent of the water supply occurs ii
two of these subregions, the Western Gul
Basin (essentially central and southeast Texas
and the Central Pacific Basin (northern Cali
fornia, including the Sacramento Valley). Thl
central portion of the West, the Rocky Moun
tain Region, is most deficient in supply rela
tive to existing and projected uses; and here
the stringency is most serious in the Ric
Grande and Pecos basins, the Colorado Rive:
Basin, and the South Pacific Basin. Much o
Colorado is included in these water-deficien
regions. 36

Irrigation aCcounts for the major consump .
tive use of water in the West. In 1970, irriga
gation consumed 57:7 billion gallons per day
or 93.7 percent of cons ump t iv e uses. Ir
contrast, power plants consumed 0.1 billior
gallons per day, municipalities consumed 2.E
billion gallons per day, and manufacturinE
consumed 0.9 billion gallons per day. By the
year 2000, Resources for the Future, Inc.,

35
Hans H. Landsberg, Leonard L Fischman, and Joseph L Fisher,

Resources in America's Future, pp. 378-380, The Johns Hopkins
Press, Baltimore, Maryland, 1963.

36 Ibid., pp. 259, 382-383.
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predicts consumptive use of 91.7 billion gal-
lons per day for the West, with irrigation
taking ninety percent of that. This is 59.6
percent of the wocimum dependable stream
flow for the,, regiun, 37

When stream-flow uses and on-site uses
are added to .a.:nsumptive uses, total water
demand fel- tile West is put at 215.4 billion
gallons per day in 2000, nearly forty percent
above the maximum dependable stream flow of
154.1 billion gallons per day. The situation
is more serious than these figures indicate,
sinc, actual available stream flow is less than
die maximum dependable and is a function of
water storage facilities, as well as annual
rainfall. For example, with 1954 storage
facilities, stream flow available fifty percent
of the time was 69.3 billion gallons per day,
only thirty-two percent of projected require-
ments for the year 2000.38 Even today, water
needs exceed supply, meaning inadequate water
is available for some needs; in particular,
stream flow is insufficient at times for dilut-
ing waste, thus resulting in water pollution.

For the West, the choice is clear. Either
total use is brought into line with supply, or
one type of use must be sacrificed to maintain
another. The only other alternative is to im-
port water from water-surplus areas. Im-
portation, however, is an illusory solution.
Many questions need to be answered regarding
the environmental impact of such transfers
but. more significantly, they are not a perma-
nent solution to increasing water demand. The
Pacific Northwest surplus in 2000 will just
about equal the West's deficiency at that time,
leaving no extra supply for increasing demand
beyond the year 2000.39 Water transfer from
Canada is often proposed as a solution. Specu-
lation usually envisions the transfer of about
seventy million acre-feet per year.48 Formi-
dable political obstacles stand in the way of
this proposal, and costs would be great, possi-
bly around a quarter trillion dollars. What
would such a transfer accomplish? Assuming
one-half goet to agriculture, with five hundred
gallons per day being required to feed one
person, this transfer would feed an additional
128 million people. That is about equal to the
likely increase in United States population dur-
ing the thirty to fifty years required to imple-
ment this proposal. So, once again we are

37 ibid., pp. 260-269.

38 Ibid., pp. 380,383.
39 Ibid.
40 Ehrlich, et al, op. cit. (ref. 4), pp. 93-94.
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faced with the question, "What have we really
accomplished, and what do we do next?" A
final thought: water transferred at such cost
is likely to be too expensive for agricultural
use.

COLORADO'S WATER RESOURCES
Nearly all waters within the state originate

here. Little water flows into the state from
outside, and eighteen states share in the
of our waters. All waters originating in Co:,..-
rado are allocated for interstate use by int -r-
state compacts or Supreme Court decisions,
the Colorado Compact being the major one.
The State Engineer of Colorado is charged with
administering the state's water resources.

The stream systems in Colorado pro-
duce about sixteen million acre-feet of virgin
stream flow annually. Of this, the Colorado
River and its tributaries in Colorado produce
eleven million acre-feet; but, by interstate
compact, Colorado is restricted to 34.7 per-
cent of this part of the upper Colorado River
supply; the rest is allocated to other states.
Annual virgin stream flow in the South Platte
Basin is 2.2 million acre-feet; Colorado is
legally entitled to 2.1 million acre-feet, or
nearly all of this'. Annual flow in the Arkansas
Basin is 1.17 million acre-feet; Colorado's
legal share is 1.12 million acre-feet. Virgin
annual stream flow is 1.4 million acre-feet in
the Rio Grande Basin; Colorado's share is 1.01
million acre-feet. Thus, Colorado is entitled
to some eight million acre-feet of total stream
production, about one-half of the total. 41

Underground water supplies are extensive
in Colorado. but vary in type and quality.
There is little ground water on the western
slope. Some ten million acre-feet are esti-
mated to be in place under the South Platte
River, and two million acre-feet Under the
Arkansas River. These waters are largely
recharged with percolated waters from the
respective rivers, their tributaries, irrigation,
and precipitation; therefore, these waters are
actually part of the stream-water system.
Some two billion acre-feet of water underlies
the Rio Grande Basin, but mosrof it is too
deep for economic development.42

The major designated ground-water basins
in Colorado, however, are the northern high

41 Data supplied by C. J. Kuiper, State Engineer, Division of
Water Resources, Colorado Department of Natural Resources; also,
Testimony by Felix L Sparks, Director, Colorado Water Conservation
Board, before the Committee on Water and Related Problems of
the Colorado Environmental Commission, January 1971.

42
Ibid.
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plains and the southern high plains. The
northern high plains are essentially that area
covered by the Republican River and the Smoky
Hill River drainages in Colorado. The south-
ern high plains consist of Baca County and that
portion of Powers County lying southeast of
Two Buttes Creek in Colorado. There is
essentially only one aquifer present in the
northern high plains, the Ogallala Formation;
while in the southern high plains there are
three substantial aquifers: the Ogallala For-
mation, the Dakota Formation, and the Chey-
enne Formation. The estimated recoverable
water from the Ogallala Formation in the
northern high plains is forty-eight million
acre-feet, or fifty percent of the total storage.
About thirty million acre-feet of recoverable
water are stored in the three major aquifers
of the southern high plains (Ogallala, Dakota,
and Cheyenne Formations).43

Of the underground waters, it is estimated
that 100 million acre-feet might be eco-
nomically recoverable,44 but steady-state pro-
duction is a function of aquifer characteristics
and recharge rates. We might expect a net
potential sustainable supply of 1.5 million
acre-feet per year. This resource must be
carefully managed or we can deplete in dec-
ades what took tens of thousands of years to
accumulate.

WATER-USE PAT IERNS IN COLORADO

In 1970, irrigated acreage in the state
totaled 4,205,000 acres. Water distributed to
this acreage was 16,500,000 acre-feet; of this,
some 5,700,000 acre-feet are estimated to have
been consumed by evaporation-transpiration.45
About thirty-seven percent of irrigation-water
diversion in Colorado occurs in the South
Platte and Arkansas basins. In the South
Platte Basin, some 4.4 million acre-feet are
diverted, with 1.6 million acre-feet of this
being pumped from wells. In the Arkansas
Basin, 2.17 million acre-feet are diverted for
irrigation, 170,000 acre-feet of this by sub-
surface pumping. Since 1935, major pump
installations along the Platte and Arkansas
rivers, those delivering 1,000 to 3.000 gallons
per minute, have increased from 350 to 17,500;
countless pumping installations are smaller. 46

43
Data by Kuiper, op. cit. Iref. 41).

44
Ibid.

43 Ibid.
44 ibid.
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On the high plains of Eastern Colorado,water is being pumped from the Ogallala,
Dakota, and Cheyenne formations to sustain
irrigated agriculture; and, generally speaking,
the water withdrawal rates exceed the re-
plenishment rates. In the northern high plains,
there are approximately 3,200 wells presently
pumping about 560,000 acre-feet of water annu-
ally from the Ogallala Formation. Eighty-five
percent, or 476,000 acre-feet, of water with-
drawn by pumping is consumed and amounts
to depletion of the aquifer. The estimated
recharge to this aquifer is 405,000 acre-feet
per year and has not changed as a result of
pumping development. Prior to development,
this recharge maintained equilibrium of the
water storage and generally does not replace
depletion by well pumping. The Colorado
Ground Water Commission, which administers
the use of water in designated ground-water
basins, is limiting the maximum allowable
appropriation of water in the northern high
plains so that there will be a possible maxi-
mum aquifer depletion of forty percent in
twenty-five years. In connection with this
limitation, there is a minimum well spacing
of one-half mile between wells.

There are approximately 930 wells pres-
ently withdrawing an estimated 100,000 acre-

of water annually from the aquifers of the
southern high plains. About 85,000 acre-feet
of this water are consumed annually and repre-
sent a net depletion of the aquifer. The total
recharge to the three aquifers is estimated tobe 95,000 acre-feet per year, the point of
equilibrium of storage prior to large-scale
withdrawal. None of this recharge is con-
sidered to be available for replacement, of
water withdrawn by well pumping. At the
present time, because of a serious lack of
data on the geology and hydrology of the south-
ern high plains, the only administrative policy
which the Colorado Ground Water Commission
exercises in this area is one-half-mile spacing
between wells.

There are four smaller designated ground-
water basins wherein the withdrawal of under-
ground water exceeds the recharge in about the
same proportion as the two major basins.

In summary, underground water is being
"mined" as a finite resource in designated
ground-water basins to the extent that at some
point in time the economic base for a large
geographic area of the state will be elimi-
nated. 47

47 Ibid.
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Municipal-industrial uses withdraw consid-
erable water but completely consume only a
small fraction. Manufacturing generally con-
sumes less than five percent of water used,
while thermal power plants consume about 0.5
percent of water used; however, these two uses
account for about fifty-five percent of all water
diversions. Municipalities divert a small
amount of the water, about 4.5 percent, and
account for about the same proportion of con-
sumptive use. Lawn irrigation and air condi-
tioning are responsible for most of the munici-
pal consumptive use. 48

Colorado's water -consumption pattern
closely parallels the rest of the West. Cur-
rently, irrigated agriculture accounts for 93.9
percent of consumptive use. Municipalities
are responsible for three percent of total con-
sumption, industry another 2.8 percent; while
other uses account for 0.3 percent.49

Denver is probably typical of western cities
as far as water use is concerned. Per capita
consumption is higher than the national aver-
age, being 204 gallons per day per person com-
pared to municipal averages of 125 to 165
gallons per day per person. In 1970, the
Denver Water Board delivered 59.5 billion gal-
lons of water (182,700 acre-feet) to 800,000
people.5° Of the water delivered, about thirty-
five percent was actually consumed. Consump-
tive water use by Denver is 46.6 percent of all
municipal water consumption in the state, or
1.4 percent of the state's consumptive use. 51

At the end of 1970, Denver had 499,039 acre-
feet of water in storage, in six reservoirs
with a combined storage capacity of 500,000
acre-feet, sixty percent of this on the west
slope. Future plans call for expanding Den-
ver's water supply to 600,000 acre-feet by
2008. With water reuse schemes. the usable
supply is expected to be 800,000 acre-feet,
enough to supply 3.5 million people. 52

48 Landsberg, et al, op. cit. (ref. 35), pp. 262-266.

49 The Denver Post, Bonus Section, December 14, 1971, p. 8.

58 Testimany by James Ogilvie, Manager, Denver Water Board,
beiore the Committee on Water and Related Problems of the Colo.

do Environmental Commission, January 1971.

51 The Denver Post, loc. cit. (ref. 49); also, Testimony of James
Cgovie, cp. nit. ref. 50).

52 Testimony of James Ogilvie, /oc. cit. (ref. 50).

WATER AND COLORADO'S FUTURE

How is Colorado's future to be affected by
the water-resource picture? The supply is
limited, and fifty percent of the surface water
goes downstream in two months, May and June.
Storage is necessary if we are to utilize the
water to which Colorado is entitled. However,
water development on a major scale is ap-
proaching an end. .

Two major projects planned for the future
are in the South Platte Basin; these are the
Lower South Platte Water Conservation Proj-
ect (Narrows Dam) and possibly the Two
Forks Project. Both projects are aimed at
conserving water lost to us through flooding
and winter flow. Five projects planned in the
Colorado River Basin will approach Colorado's
allowable depletion in periods of low water
supply.

We are out of surface-water supply in the
Rio Grande Basin, and as a result of suits
brought against Colorado by the State of Texas
and the State of New Mexico, we are under
obligation to assure these states at least the
scheduled compact delivery, each year; Texas
and New Mexico allege that we are in arrears
by 800,000 acre-feet in meeting past commit-
ments. 53

There is an overall water shortage in the
Arkansas Basin. The future of water develop-
ment there hinges more on efficient manage-
ment of water.

As water use becomes more intense, being
reused more as it moves downstream, we face
the problem of Salt. Repeated use increases
salt content, progressively reducing water
quality; too much salt renders water useless
for agriculture. Salt content in the Arkansas
River now reaches 3,000 parts per million as
it leaves the state. California expresses con-
cern for the increasing salt content in the
Colorado River, saying salt content could be
up to 1,200 parts per million by 2020.

Too much salt could halt water development
in the state. The Environmental Protection
Agency is studying the adoption of water-
quality standards which put a ceiling on salt

1 3

53 Testimony by Sparks, loc. cit. (ref. 41); also, Data by Kuiper,
loccit. (ref. 4)).



content. The situation is most critiCal in the
Colorado River Basin, and water diversion
from the west slope to the east slope intensi-
fies the problem as this removes high-quality
water, increasing the percentage of salt con-
tent of the remaining water.54

What are the possibilities of augmenting our
water supply both to provide more water and
to maintain stream standards? Tests with
cloud seeding indicate we might increase pre-
cipitation in selected locales by possibly fif-
teen to twenty percent. As for desalinization,
Colorado has no apparent significant supply of
salty or brackish water to desalt, and eco-
nomics preclude importing desalted sea water.

Colorado's original water supply, then, is
what it was one hundred years ago. Weather
modification may have some impact, and our
supply, is not likely to be increased by water
importation for at least thirty to fifty years,
if ever. We must plan our future within
these constraints.

Colorado's assets include the natural beau-
ty of this state. Water is an integral part of
that asset. At reservoirs constructed in Colo-
rado by the Bureau of Reclamation, visitation
is now over two million man-days per year.
More thought now goes into landscaping and
development of shorelines.55 Water is essen-
tial to the streams for support of wildlife and
waste dilution, as well as providing recrea-
tional assets. These are part of our stream-
flow and on-site uses.

If we assume stream-flow and on-site uses
are typical of such needs projected for the
West,56 then possibly nine million acre-feet
of our water resources should be reserved
annually for these two uses, including flow on
the Colorado River claimed downstream. That
leaves some 5.5 million acre-feet of surface
water annually (after compact commitments),
plits possibly 1.5 million acre-feet of ground
water, for consumptive uses. Presently, Colo-
rado consumes 7.2 million acre-feet a year:
6.1 million acre-feet of this from stream flow,
the rest from underground sources.57 Assum-
ing stream-flow and on-site uses as projected
for the West and current consumptive use,
some uses will have to be curtailed in prefer-
ence to others. Invariably, municipal-indus-
trial interests have "outbid" agriculture and

54
The Denver Post December 15, 1971, p. 78.

55
Testimony by Sparks, loc. cit. (ref. 41).

Landsberg, et al, op. cit. (ref. 35), p. 271.
57

Data by Kuiper, bac. cit. (ref. 41).

other uses, and stream-flow needs are often
sacrificed. It, therefore becomes important
for the citizens of Colorado to set goals for
the type of state they want and to decide what
part water-resource managemznt will play in
attaining these goals.

COLORADO AND ENERGY

Looking ahead to the next one hundred
years, energy use looms as a major factor
of environmental concerns, and Colorado will
play a major role in the world's energy story.
Three things stand out in assessing the future
use of energy. These are:

1. Energy consumption is very large to-
day, but if predictions being made hold,
then future uses will be enormous.

2. The fuel "mix" will change, and Colo-
rado is likely to become a major energy
state.

3. Environmental concerns, especially for
air and water pollution, will become
an economic factor.

Until the industrial revolution, energy con-
sumption was very small. Wood was the
primary fuel consumed, and manpower and ani-
mal power did the work. With the coming of
the industrial revolution, man first used fuel-
consuming machines to do some of the work.
With the invention of the internal-combustion
engine and electrical power, the modern indus-
trial age arrived. With it, energy consumption
on a large scale began.

In the nineteen and one-half centuries up to
1950, it is estimated that the world may have
consunied 13 x 1018 Btu* of energy, the equiv-
alent of 540 billion tons of coal or 1,590 billion
barrels of 011.58 In the last half of this cen-
tury, the world is expected to consume that
same amount of energy again. In fact, if
growth in energy demand continues as it has
since World War II and as predicted by many
studies, the world will consume in any thirty-
to forty-year period as much energy as in all
previous history. Between 1960 and 2050,
world consumption of energy is predicted to

58 Chcuncey Starr and Craig Smith, "Energy and the World of
A.D. 2000," Engineering /or the Benefit of Mankind, & symposium
held at the Third Autumn Mveting of the Notional Academy
of Engineering, pp. 1.24, Natio no 1 Academy of Engineering,
Washington, D. C., 1970

"Btu.. British thermal unit, the amount of heat required to in-
crease the temperature of one pound of liquid water by one degree
Fahrenheit. Boiling water, at atmospheric pressure, absorbs 970
Btu's per pound vaporized.

1 4 17



0
L
O
R
1
D
O

W
A
T
E
R
,
 
L
e
a
g
u
e
 
o
f
 
W
o
m
e
n
 
V
o
t
e
r
s

C
ol

or
ad

o'
s 

M
aj

or
R

iv
er

 B
as

in
s

F
ou

r 
m

aj
or

 r
iv

er
 b

as
in

s 
dr

ai
n 

m
os

t o
f C

ol
or

ad
o,

al
l w

ith
 th

ei
r 

he
ad

w
at

er
s 

in
 th

e 
hi

gh
m

ou
nt

ai
ns

 o
f t

he
 C

on
tin

en
ta

l D
iv

id
e.

 T
he

S
ou

th
P

la
tte

 fl
ow

s 
no

rt
he

as
t i

nt
o 

N
eb

ra
sk

a,
 th

e 
A

rk
an

-
sa

s 
ru

ns
 s

ou
th

ea
st

 In
to

 K
an

sa
s,

 th
e 

R
io

 G
ra

nd
e

flo
w

s 
so

ut
h 

in
to

 N
ew

 M
ex

ic
o,

 a
nd

 th
e 

C
ol

or
ad

o
dr

ai
ns

 w
es

tw
ar

d 
in

to
 U

ta
h.

 R
iv

er
s

ea
st

 o
f t

he
 D

iv
id

e 
flo

w
 u

lti
m

at
el

y 
in

to
 th

e 
G

ul
f o

f M
ex

ic
o,

w
hi

le
th

e 
w

es
te

rn
 s

tr
ea

m
s 

fin
d 

th
ei

r
w

ay
, v

ia
 th

e 
C

ol
or

ad
o 

R
iv

er
, t

o 
th

e 
G

ul
f o

f C
al

ifo
rn

ia
 a

nd
 th

e
P

ac
ifi

c 
O

ce
an

.

C
O

LO
R

A
D

O
 R

IV
E

R
T

he
 C

ol
or

ad
o 

R
iv

er
 s

ys
te

m
 d

ra
in

s
ov

er
on

e 
th

ird
 o

f t
he

 s
ta

te
's

 a
re

a.
 O

rig
in

at
in

g 
in

 th
e

no
rt

h 
ce

nt
ra

l m
ou

nt
ai

ns
, t

he
 m

ai
n 

st
re

am
of

 th
e

C
ol

or
ad

o 
flo

w
s 

so
ut

hw
es

te
rly

, i
s 

m
et

 a
t G

ra
nd

Ju
nc

tio
n 

by
 th

e 
G

un
ni

so
n 

R
iv

er
 a

nd
 c

on
tin

ue
s

w
es

t i
nt

o 
U

ta
h.

 T
he

 Y
ar

np
a 

an
d 

th
e 

W
hi

te
m

ov
e

w
es

tw
ar

d 
ac

ro
ss

 th
e 

no
rt

hw
es

t q
ua

dr
an

t o
f

th
e

st
at

e 
an

d 
to

 th
e 

U
ta

h 
bo

rd
er

 w
he

re
 th

ey
 jo

in
th

e
G

re
en

, a
no

th
er

 tr
ib

ut
ar

y 
of

 th
e 

C
ol

or
ad

o.
 T

he
S

an
 M

ig
ue

l a
nd

 th
e 

D
ol

or
es

 b
eg

in
ne

ar
 th

e
so

ut
hw

es
te

rn
 c

or
ne

r 
an

d 
tr

av
el

 n
or

th
 a

lo
ng

 th
e

w
es

te
rn

 b
or

de
r.

 T
he

 S
an

 J
ua

n 
an

d 
its

tr
ib

ut
ar

ie
s 

co
lle

ct
 th

e 
w

at
er

 in
 th

e 
so

ut
he

rn
-

m
os

t r
eg

io
ns

 w
es

t o
f t

he
 D

iv
id

e 
an

d 
ca

rr
y 

it 
in

to
N

ew
 M

ex
ic

o.
Le

ss
 th

an
 2

0%
 o

f t
he

 C
ol

or
ad

o 
R

iv
er

B
as

in
 li

es
 in

si
de

 C
ol

or
ad

o,
 b

ut
 a

bo
ut

 7
5%

 o
f

th
e 

w
at

er
 in

 th
e 

riv
er

 o
rig

in
at

es
 in

 th
e 

st
at

e.
 T

he
ar

ea
 r

ec
ei

ve
s 

ne
ar

ly
 6

0%
 o

f t
he

 s
ta

te
's

 to
ta

l
pr

ec
ip

ita
tio

n,
 b

ut
 h

as
 le

ss
 th

an
 2

0%
 o

f i
ts

po
p-

ul
at

io
n.

 H
ow

ev
er

, m
ill

io
ns

 o
f g

al
lo

ns
 o

f t
hi

s
se

em
in

gl
y 

su
rp

lu
s 

w
at

er
 h

av
e 

be
en

 a
llo

tte
d,

 b
y

tr
ea

ty
, c

om
pa

ct
 a

nd
 d

iv
er

si
on

s,
 to

 a
 v

ar
ie

ty
 o

f
cl

ai
m

an
ts

 in
 e

as
te

rn
 C

ol
or

ad
o,

 In
 s

ev
er

al
 o

th
er

st
at

es
 a

nd
 in

 M
ex

ic
o.

 N
ow

, C
ol

or
ad

o 
re

si
de

nt
s

of
 th

e 
C

ol
or

ad
o 

R
iv

er
 w

at
er

sh
ed

 h
av

e 
th

e
us

e
of

 le
ss

 th
an

 h
al

f t
he

 w
at

er
 fl

ow
in

g 
th

er
e.

S
O

U
T

H
 P

LA
T

T
E

 R
IV

E
R

T
he

 S
ou

th
 P

la
tte

 R
iv

er
 d

ra
in

s 
th

e 
m

os
t

po
pu

lo
us

 s
ec

tio
n 

of
 th

e 
st

at
e 

an
d 

se
rv

es
 th

e
ar

ea
 w

ith
 th

e 
gr

ea
te

st
 c

on
ce

nt
ra

tio
n 

of
irr

ig
at

ed
 a

gr
ic

ul
tu

ra
l l

an
ds

. I
ts

 w
at

er
s 

or
ig

in
at

e
ch

ie
fly

 in
 th

e 
m

ou
nt

ai
n 

st
re

am
s 

al
on

g 
th

e
no

rt
h

ha
lf 

of
 th

e 
F

ro
nt

 R
an

ge
 o

f t
he

 e
as

te
rn

sl
op

e.
T

he
 m

ai
n 

st
re

am
 m

ov
es

 n
or

th
, t

he
n

ea
st

, a
nd

m
ee

ts
 th

e 
N

or
th

 P
la

tte
 in

 s
ou

th
w

es
te

rn
N

eb
ra

sk
a.

 T
he

 b
as

in
 in

cl
ud

es
 le

ss
 th

an
 2

0%
 o

f
th

e 
st

at
e'

s 
ar

ea
 b

ut
 o

ve
r 

60
%

 o
f t

he
 p

op
ul

at
io

n
liv

es
 th

er
e.

Pa
ge

 1
0

A
 la

rg
e 

po
rt

io
n 

of
 th

e 
w

at
er

 d
iv

er
te

d
fr

om
 th

e 
C

ol
or

ad
o 

R
iv

er
 is

 u
se

d 
in

 th
is

 r
eg

io
n.

H
er

e 
ne

w
 in

du
st

ry
 a

nd
 r

ap
id

ly
 e

xp
an

di
ng

ur
-

ba
ni

ze
d 

ar
ea

s 
co

m
pe

te
 w

ith
 a

gr
ic

ul
tu

re
 fo

r 
th

e
lim

ite
d 

an
d 

co
st

ly
 s

up
pl

y 
of

 w
at

er
.

A
lth

ou
gh

 d
at

a 
in

di
ca

te
s 

bo
th

 r
ur

al
 a

nd
ur

ba
n 

ce
nt

er
s 

ar
e 

gr
ow

in
g,

 th
is

 g
ro

w
th

 d
oe

s
no

t r
ep

re
se

nt
 a

gr
ic

ul
tu

ra
l g

ro
w

th
 s

in
ce

 th
e

tr
en

d 
Is

 to
w

ar
d 

ur
ba

ni
za

tio
n.

 L
es

s 
th

an
on

e
th

ird
 o

f t
he

 la
nd

 in
 th

is
 b

as
in

 is
 p

ub
lic

 la
nd

.

5 
)

A
R

K
A

N
S

A
S

 R
IV

E
R

T
he

 A
rk

an
sa

s 
R

iv
er

 b
eg

in
s 

in
 th

e 
ce

nt
ra

l
m

ou
nt

ai
ns

 o
f t

he
 s

ta
te

, n
ea

r 
Le

ad
vi

lle
. I

t t
ra

ve
ls

ea
st

w
ar

d 
th

ro
ug

h 
th

e 
so

ut
he

rn
 p

ar
t o

f
C

ol
or

ad
o 

to
w

ar
d 

th
e 

K
an

sa
s 

bo
rd

er
. S

ev
er

al
tr

ib
ut

ar
ie

s 
flo

w
 fr

om
 th

e 
hi

gh
 s

ou
th

er
n

m
ou

n-
ta

in
s 

to
w

ar
d 

it 
fr

om
 th

e 
so

ut
hw

es
t, 

an
d 

th
er

e 
is

so
m

e 
dr

ai
na

ge
 fr

om
 th

e 
hi

gh
er

 p
la

in
s 

W
or

th
 o

f
th

e 
m

ai
n 

st
re

am
.

T
he

 b
as

in
 in

cl
ud

es
 s

lig
ht

ly
 le

ss
 th

an
on

e
th

ird
 o

f t
he

 s
ta

te
's

 la
nd

 a
re

a 
an

d 
al

m
os

t 2
5%

 o
f

th
e 

st
at

e'
s 

po
pu

la
tio

n.
 O

ve
r 

20
%

 o
f t

he
 la

nd
 is

pu
bl

ic
ly

 o
w

ne
d.

 A
 h

ig
h 

pe
rc

en
ta

ge
 o

f t
he

 la
nd

is
 d

ev
ot

ed
 to

 a
gr

ic
ul

tu
re

 a
nd

 a
bo

ut
on

e 
th

ird
 o

f
th

is
 la

nd
 is

 Ir
rig

at
ed

. I
nc

re
as

in
g 

ur
ba

ni
za

tio
n 

is
ap

pa
re

nt
 in

 th
e 

.A
rk

an
sa

s 
R

iv
er

 B
as

in
.

R
IO

 G
R

A
N

D
E

 R
IV

E
R

T
he

 R
io

 G
ra

nd
e 

dr
ai

na
ge

 b
as

in
 is

lo
ca

te
d 

in
 S

ou
th

 c
en

tr
al

 C
ol

or
ad

o 
an

d 
is

co
m

-
pa

ra
tiv

el
sm

al
l w

ith
 le

ss
 th

an
 1

0%
 o

f t
he

st
at

e'
s 

la
nd

 a
re

a 
an

d 
on

ly
 a

bo
ut

 2
%

 o
f i

ts
po

p-
ul

at
io

n.
 L

an
d 

is
 a

bo
ut

 e
ve

nl
y 

di
vi

de
d 

be
tw

ee
n

pu
bl

ic
 a

nd
 p

riv
at

e 
ow

ne
rs

hi
p.

It 
is

 la
rg

el
y 

ru
ra

l a
nd

 it
 c

on
ta

in
s

ap
pr

ox
-

im
at

el
y 

15
%

 o
f t

he
 ir

rig
at

ed
 la

nd
 in

 C
ol

or
ad

o.
S

in
ce

 it
 li

es
 b

et
w

ee
n 

tw
o 

hi
gh

 m
ou

nt
ai

n
ra

ng
es

,
th

e 
S

an
 J

ua
n 

an
d 

th
e 

S
an

gr
e 

de
 C

ris
to

, i
t i

s
so

m
ew

ha
t i

so
la

te
d.

 T
hi

s 
fa

ct
or

 c
ou

pl
ed

 w
ith

a
la

ck
 o

f e
m

pl
oy

m
en

t o
pp

or
tu

ni
tie

s 
ha

s 
re

su
lte

d
in

 a
 r

ec
en

t d
ec

lin
e 

in
 p

op
ul

at
io

n.
 B

ec
au

se
 o

f
th

e 
lo

w
 p

op
ul

at
io

n 
de

ns
ity

 th
e 

R
io

 G
ra

nd
e 

is
th

e 
on

ly
 la

rg
e 

riv
er

 th
at

 le
av

es
 C

ol
or

ad
o 

w
ith

re
la

tiv
el

y 
cl

ea
n 

w
at

er
.



W
at

er
 S

to
ra

ge
P

ro
je

ct
s

D
am

s 
an

d 
re

se
rv

oi
rs

 a
re

 b
ui

lt 
to

 p
re

ve
nt

 fl
oo

d 
da

m
ag

e 
an

d
to

 r
et

ai
n 

th
e 

su
rp

lu
s 

w
at

er
 fo

r
us

e 
du

rin
g 

pe
rio

ds
 o

f i
ns

uf
fic

ie
nt

 fl
ow

. H
ug

c 
su

m
s 

of
 m

on
ey

 h
av

e 
be

en
 s

pe
nt

on
 p

ro
je

ct
s 

in
 th

e
w

es
te

rn
 U

ni
te

d 
S

ta
te

s 
by

 g
ov

er
nm

en
ta

l a
nd

 p
riv

at
e 

ag
en

ci
es

. I
n 

th
e

pa
st

 s
to

ra
ge

 p
ro

je
ct

s 
w

er
e

bu
ilt

 p
rim

ar
ily

 fo
r 

irr
ig

at
io

n 
an

d 
hy

dr
oe

le
ct

ric
po

w
er

, a
nd

 th
er

e 
w

as
 v

er
y 

lit
tle

 c
oo

rd
in

at
io

n.
 A

co
op

er
at

iv
e,

 m
ul

ti-
-p

ur
po

se
 p

ro
gr

am
 Is

 a
 m

or
e 

m
od

er
n 

ap
pr

oa
ch

.
P

ro
je

ct
s 

co
ns

tr
uc

te
d 

by
pr

iv
at

e 
in

di
vi

du
al

s,
 c

or
po

ra
tio

ns
 a

nd
 m

un
ic

ip
al

iti
es

ar
e 

us
ua

lly
 s

in
gl

e-
pu

rp
os

e.
 In

 s
em

i-a
rld

C
ol

or
ad

o 
so

m
e 

re
se

rv
e 

su
pp

ly
 Is

 n
ec

es
sa

ry
 fo

r 
m

pn
Ic

ip
ai

lti
es

 a
nd

irr
ig

at
io

n.

T
he

re
 a

re
 m

an
y 

co
nf

lic
tin

g 
po

in
ts

 o
f

vi
ew

 r
eg

ar
di

ng
 fu

tu
re

 s
to

ra
ge

 p
ro

je
ct

s.
 In

te
r-

na
tio

na
l t

re
at

ie
s,

 in
te

rs
ta

te
 c

om
pa

ct
s,

 th
e

pr
os

pe
rit

y 
an

d 
rig

ht
s 

of
 th

e 
U

te
 In

di
an

s,
 e

ne
rg

y
pr

ob
le

m
s,

 a
gr

ic
ul

tu
ra

l d
ev

el
op

m
en

t,
re

cr
ea

tio
na

l n
ee

ds
, e

nv
iro

nm
en

ta
l I

m
pa

ct
, a

nd
ge

ne
ra

l s
oc

io
ec

on
om

ic
 c

on
ce

rn
s 

ar
e 

al
l f

ac
to

rs

w
hi

ch
 m

ig
ht

 e
nt

er
 in

to
 d

ec
is

io
ns

 o
n 

w
at

er
m

an
ag

em
en

t a
nd

 u
se

.
S

ev
er

al
 a

ut
ho

riz
ed

 fe
de

ra
l p

ro
je

ct
s 

fo
r

C
ol

or
ad

o 
ar

e 
in

 v
ar

io
us

 s
ta

ge
s 

of
 d

ev
el

op
m

en
t.

S
om

e 
ha

ve
 b

ee
n 

st
ar

te
d 

bu
t :

ar
e 

w
ai

tin
g 

fo
r

fin
al

 a
pp

ro
pr

ia
tio

ns
; o

th
er

s 
ar

e 
st

ill
 in

 th
e 

pl
an

-
ni

ng
 p

ro
ce

ss
.

P
ro

je
ct

Y
ea

r
au

th
or

iz
ed

Lo
ca

tio
n

V
ol

um
e 

in
ac

re
-f

ee
t

P
ur

po
se

1.
 F

ru
itl

an
d 

M
es

a
19

64
G

un
ni

so
n 

R
iv

er
B

as
in

57
,9

00
Ir

rig
at

io
n 

an
d

pu
bl

ic
 w

or
ks

2.
 S

av
er

y-
P

ot
 H

oo
k

19
64

N
.W

. C
ol

or
ad

o
29

,0
00

 (
C

ol
o.

)
Ir

rig
at

io
n

Li
ttl

e 
S

na
ke

22
,4

00
 (

W
yo

.)
3.

 A
ni

m
as

-L
aP

la
ta

19
68

S
.W

. C
ol

or
ad

o
20

1,
60

0
M

ul
ti-

pu
rp

os
e

4.
 D

al
la

s 
C

re
ek

19
68

S
.W

. C
ol

or
ad

o
66

,3
00

M
ul

ti-
pu

rp
os

e
5.

 D
ol

or
es

19
68

S
.W

. C
ol

or
ad

o
12

6,
00

0
M

ul
ti-

pu
rp

os
e

6.
 S

an
 M

ig
ue

l
19

68
S

.W
. C

ol
or

ad
o

12
2,

00
0

M
ul

ti-
pu

rp
os

e
7.

 W
es

t D
iv

id
e

19
68

W
es

t C
en

tr
al

19
3,

10
0

M
ul

ti-
pu

rp
os

e
C

ol
or

ad
o

8.
 N

ar
ro

w
s

19
46

ha
lte

d
19

52
N

.E
. C

ol
or

ad
o

40
0,

00
0

Ir
rig

at
io

n
re

au
th

or
iz

ed
19

70
R

ec
re

at
io

n
9.

 C
lo

se
d 

B
as

in
19

72
S

an
 L

ui
s 

V
al

le
y

10
0,

80
0

T
re

at
y 

an
d 

co
m

pa
ct

ob
lig

at
io

ns
Ir

rig
at

io
n 

an
d

w
ild

lif
e

Pa
ge

 2
 2



C
uL

U
R

A
D

O
 W

A
T

E
R

,
Le

ag
ue

 o
f W

om
en

V
ol

e
(1

97
51 T

R
A

N
S

-M
O

U
N

T
A

IN
D

IV
E

R
N

S

D
IV

E
R

T
E

D
 F

R
O

M
V

IA
D

IV
E

R
T

E
D

 T
O

A
V

E
R

A
G

E
U

S
E

D
 IN

A
C

R
E

 F
E

E
T

D
IV

IS
IO

N
 1

1

C
ol

or
ad

o 
R

.
A

da
m

s 
T

un
ne

l
B

ig
 T

ho
m

ps
on

 R
.

20
6,

33
8

1

E
ag

le
 R

iv
er

A
ur

or
a-

H
om

es
ta

ke
S

ou
th

 P
la

tte
 R

.
5,

31
2

1

F
ra

se
r 

R
iv

er
B

er
th

ou
d 

P
as

s
W

. C
le

ar
 C

re
ek

57
5

1

N
un

n 
C

k.
-L

ar
ai

ni
e 

R
.

B
ob

 C
re

ek
R

oa
rin

g 
C

k.
-P

ou
dr

e 
R

.
1

In
di

an
a 

C
re

ek
B

or
ea

s 
P

as
s

T
ar

ry
al

l C
re

ek
11

1"
1

M
ic

hi
ga

n 
R

.
C

am
er

on
 P

as
s 

D
.

W
rig

ht
 C

k.
-P

ou
dr

e 
R

.
15

5.
8

1

D
ea

dm
an

 C
re

ek
C

ol
um

bi
ne

 D
. (

P
la

tte
)

N
. F

or
k 

P
ou

dr
e 

R
.

1

D
ea

dm
an

-S
an

d 
C

k.
D

ea
dm

an
 D

.
S

he
ep

 C
k.

-P
ou

dr
e 

R
.

70
3

1

C
ol

or
ad

o 
R

.
E

ur
ek

a 
D

.
B

ig
 T

ho
m

ps
on

 R
.

94
1

C
ol

or
ad

o 
R

.
G

ra
nd

 R
iv

er
 D

.
C

ac
he

 L
a 

P
ou

dr
e 

R
.

15
,8

70
1

B
lu

e 
R

iv
er

H
oo

si
er

 P
as

s 
T

un
ne

l
M

id
dl

e 
F

k.
 S

ou
th

 P
la

tte
8,

60
2

1

La
ra

m
ie

 R
.

La
ra

m
ie

-P
ou

dr
e 

T
un

ne
l

P
ou

dr
e 

R
.

15
,3

94
1

M
ic

hi
ga

n 
C

re
ek

M
ic

hi
ga

n 
D

.
W

rig
ht

 C
k.

-P
ou

dr
e 

R
.

1,
89

0"
1

F
ra

se
r 

R
iv

er
M

of
fa

t T
un

ne
l

S
o.

 B
ou

ld
er

 C
k.

43
,2

44
1

B
lu

e 
R

iv
er

R
ob

er
ts

 T
un

ne
l

N
. F

k.
 S

ou
th

 P
la

tte
22

,4
80

1

W
. F

k.
 L

ar
am

ie
 R

.
S

ky
lin

e 
D

.
C

ac
he

 L
a 

P
ou

dr
e 

R
.

2,
22

2
1

W
ill

ia
m

s 
F

k.
 R

.
A

ug
us

t P
. G

um
 li

ck
 T

un
ne

l
W

. C
le

ar
 C

k.
 o

r 
S

.
3,

06
6

1

B
ou

ld
er

 C
k.

S
an

d 
C

re
ek

W
ils

on
 S

up
pl

y 
D

.
S

he
ep

 C
k.

 P
ou

dr
e 

R
.

1,
81

5
1

M
on

te
zu

m
a 

C
re

ek
V

id
le

r 
T

un
ne

l
C

le
ar

 C
re

ek
57

"
1

F
ry

in
gp

an
 R

iv
er

C
ha

s.
 H

. B
ou

st
ea

d 
T

un
ne

l
La

ke
 F

or
k-

A
rk

an
sa

s 
R

.
36

,5
80

"
2

F
ry

in
gp

an
 R

iv
er

B
us

k-
Iv

an
ho

e 
T

un
ne

l
La

ke
 F

or
k-

A
rk

an
sa

s 
R

.
7,

05
0

2

E
ag

le
 R

iv
er

C
ol

um
bi

ne
 D

. (
A

rk
.)

A
rk

an
sa

s 
R

iv
er

1,
79

5
2

P
in

ey
 C

re
ek

E
w

in
g 

D
.

A
rk

an
sa

s 
R

iv
er

1,
15

9
2

E
ag

le
 R

iv
er

H
om

es
ta

ke
 T

un
ne

l
A

rk
an

sa
s-

S
. P

la
tte

 R
.s

.
27

,7
88

2

M
ar

sh
al

l C
re

ek
La

rk
sp

ur
 D

.
P

on
ch

a 
C

re
ek

52
5

2

R
oa

rin
g 

F
or

k 
R

.
T

w
in

 L
ak

es
 T

un
ne

l
La

ke
 C

k.
-A

rk
an

sa
s 

R
.

52
,8

16
2

P
in

ey
 C

re
ek

W
ur

tz
 D

.
A

rk
an

sa
s 

R
iv

er
3,

29
0

2

P
in

ey
 C

re
ek

W
ur

tz
 E

xt
en

si
on

A
rk

an
sa

s 
R

iv
er

1,
09

0
2

N
. F

k.
 L

os
 P

in
os

P
in

e 
R

.-
W

em
in

uc
he

 P
as

s
R

io
 G

ra
nd

e 
R

.
53

0
3

P
ie

dr
a 

R
iv

er
D

on
 L

a 
F

on
te

 1
11

S
. R

iv
er

-R
io

 G
ra

nd
e

38
8"

3

P
ie

dr
a 

R
iv

er
D

on
 L

a 
F

on
te

 1
12

S
. R

iv
er

-R
io

 G
ra

nd
e

55
"

3

R
in

co
n 

La
 V

ac
s 

C
k.

R
ab

er
-L

oh
r 

D
.

R
io

 G
ra

nd
e 

R
iv

er
1,

60
2

3

(W
em

in
uc

he
 P

as
s)

W
ill

ia
m

s 
C

re
ek

S
qu

aw
 P

as
s 

D
.

S
qu

aw
 C

re
ek

16
8

3

C
eb

ol
la

 C
re

ek
T

ab
or

 D
.

R
io

 G
ra

nd
e 

R
.

74
5

3

C
oc

he
to

pa
 C

k.
T

ar
be

ll 
D

.
S

ag
ua

ch
e 

C
re

ek
36

5
3

S
an

 J
ua

n 
R

.
T

re
as

ur
e 

P
as

s
R

io
 G

ra
nd

e 
R

.
38

5
3

S
an

 J
ua

n 
R

.
S

an
 J

ua
n-

C
ha

m
a

C
ha

m
a 

R
.

17
4,

92
0"

N
ew

 M
ex

ic
o

'fi
ve

 y
ea

r 
av

er
ag

e-
19

69
-1

97
3

**
no

 fi
ve

 y
ea

r 
fig

ur
es

fig
ur

e 
fo

r 
la

st
 y

ea
r 

of
 d

iv
er

si
on

se
e 

m
ap

 p
ag

e 
11

D
iv

er
si

on
 o

r 
di

ve
rt

 m
ea

ns
re

m
ov

in
g 

w
at

er
 fr

om
 it

s
na

tu
ra

l c
ou

rs
e 

or
 lo

ca
tio

n,
or

 c
on

tr
ol

lin
g 

w
at

er
 in

 it
s

na
tu

ra
l c

ou
rs

e 
or

 lo
ca

tio
n,

by
 m

ea
ns

 o
f a

 d
itc

h,
 c

an
al

,
flu

m
e,

re
se

rv
oi

r,
 b

yp
as

s,
pi

pe
lin

e,
 c

on
du

it,
 w

el
l,

pu
m

p 
or

 o
th

er
 s

tr
uc

tu
re

 o
r

de
vi

ce
.

C
ol

or
ad

o 
R

ev
is

ed
 S

ta
tu

te
s

C
.R

.S
. '

63
, 1

48
-2

1-
3(

5)

P
ac

o 
23



E
X

H
IB

IT
I

P
LC.7

0

D
v?.

0 X
L A

M
00

LO
C

A
T

IO
N

 A
LA

I-00

(C
O

1E
012000

G
E

N
E

R
A

L M
A

P

R
IV

E
R

 B
A

S
IN

 B
O

U
N

D
A

R
IE

S

1173

O
M

, le
I

'ft* 0.



18
06

51
71

ar
ee

n
R

iv
er

W
A
T
E
R
 
F
O
R
 
T
O
M
O
R
R
O
W
:
 
C
O
L
O
R
A
D
O
 
S
T
A
T
E
 
W
A
T
E
R

P
L
A
N
,

P
h
a
s
e
 
1

B
u
r
e
a
u
 
o
f
 
R
e
c
l
a
m
a
t
i
o
n
 
i
n
 
c
o
o
p
e
r
a
t
i
o
n

w
i
t
h
 
t
h
e
 
S
t
a
t
e
 
o
f
 
C
o
l
o
r
a
d
o

F
e
b
.
 
1
9
7
4

A
m
=

s. ,0
A

 C
c

F?
j V

er
*

A
 p

A

...
...

. *
0°

%
.."

R
im

ie
r

co
or

ad

4
1
3

.4

Lo
ve

la
nd

n
a

° L
on

gm
on

t

a
t

e'
 B

ou
ld

er

n
de

%

"
4
0
3
0
7

D
 E A
 I

A
I

S
ta

rli
t-

G
re

el
ey

G
ru

ki
 J

un
ct

ic
e

M
on

tr
os

e

D
ur

al
lo

A

D
en

ve
r

M
et

ro

et
 ,

F
t. 

M
or

ga
n

*

1

:5
0

.2
"7

N
.F

or
A

12
2

D
 C

ol
or

ad
o 

S
pr

in
gs

no
n 

C
ity

P
ue

bl
o

T
rin

id
ad

a
L.

a 
Ju

nt
a

.1
*

5
1
.

1
1
1
4
°

*,
*

%

R
iv

er La
m

ar
17

8

@
C

D
11

.©
 1

2 
nE

D
S

T
A

T
E

 O
U

T
F

LO
W

S
 A

N
D

T
R

A
N

S
M

O
U

N
T

A
IN

 D
IV

E
R

S
IO

N
S

E
X

P
LA

N
A

T
IO

N

rt
40

S
ia

te
 O

uf
flo

w
e

N
or

m
al

iz
ed

 1
97

0 
C

on
di

tio
ns

T
ra

ns
ba

si
n 

D
iv

er
si

on
s

19
61

1 
-1

97
0 

A
V

E
R

A
G

E

F
lo

w
s 

an
d 

di
ve

rs
io

ns
 s

ho
w

n
in

 th
ou

sa
nd

s 
of

 a
cr

e-
fe

et

T
ot

al
 T

ra
ns

ba
si

n 
D

iv
er

si
on

s 
fr

om
 th

e
C

ol
or

ad
o 

R
iv

er
 B

as
in

41
9,

00
0 

A
.F

.

T
ot

al
 s

ta
te

 o
ut

flo
w

10
,3

15
,0

00
 A

.F
.



METROPOLITAN WATER REQUIREMENTS & RESOURCES, 1975-2010, Vol. 1
Denver Water Report for the Colorado State Legislature (1975), p. 69 .

PROJECT NO.
,0 LI rae.osio r.e...1
kfy CIVAMONO Moth Cr...6 A.M.., 3/40,1

DeOwei VOW howl Ceilow Iva SMIon
0- - &agora MIPS.. Om* Cellerbo.

() 0~ 'a keels ranol Cellettv n43)-- Po Dire*. snown
11310...Pnopat Ceves hoot,

tsif SIP, ROW Ceowl
63)-- Splft0

Awns Coiefoim Amnyl Neaminthe Prowl
tegfeArleme &moo

49,Nomvstea Ohosren
W hydegys41,Isome !vire MOO

FIGURE 14

TRANSMOUNTAIN DIVERSIONS
1975 METROPOLITAN WATER STUDY LEGEND

Scot

011.1$

2 0
Pg0A1

Projects Completed end In Operollon

Projects Under Development



W
A
T
E
R
 
F
O
R
 
T
O
M
O
R
R
O
W
:
 
C
O
L
O
R
A
D
O
 
S
T
A
T
E
 
W
A
T
E
R
 
P
L
A
N
,

P
h
a
s
e
 
1
,
 
B
u
r
e
a
u
 
o
f
 
R
e
c
l
a
m
a
t
i
o
n
 
i
n
 
c
o
o
p
e
r
a
t
i
o
n

w
i
t
h
 
t
h
e
 
S
t
a
t
e
 
o
f
 
C
o
l
o
r
a
d
o

F
e
b
.
 
1
9
7
4

T
ab

le
 3

.1
--

A
nn

ua
l w

at
er

 s
up

pl
ie

s 
an

d 
de

pl
et

io
ns

(1
,0

00
 a

cr
e-

fe
et

)
B

as
in

an
d

W
at

er
 s

lie
s

1
W

at
er

 d
le

tio
ns

-/

su
bb

as
in

N
at

iv
e-

E
xp

or
ts

-1
/

Im
po

rt
s-

I/
A

va
ila

bl
e

2/
M

&
I 

an
d

5/
B

as
in

4/
Ir

ri
ga

tio
n-

- 
ru

ra
l d

om
es

tic
-

O
th

er
T

ot
al

ou
tf

lo
w

C
N

D

1.
.a

.

A
rk

an
sa

s 
R

iv
er

C
ol

or
ad

o 
R

iv
er

G
re

en
 R

iv
er

U
pp

er
 M

ai
n 

St
em

Sa
n 

Ju
an

-C
ol

or
ad

o
B

as
in

 to
ta

l

M
is

so
ur

i R
iv

er
N

or
th

 P
la

tte
 R

iv
er

co
So

ut
h 

Pl
at

te
 R

iv
er

ea
K

an
sa

s 
R

iv
er

B
as

in
 to

ta
l

R
io

 G
ra

nd
e

St
at

e 
Su

m
m

ar
y

87
5

2,
01

3-
V

6,
78

8
1 

98
7

.
7 09

/
58

9- 3

6/
10

1- 0 09
/

13
0-

10
,7

38 60
0

1,
44

1
35

3

41
2

12
/

22
-

0 0

0 01
2/

33
6- 0

-1
3/

31
4-

- .

4

91
9

2,
39

4

1,
57

61
4/

15
,5

83

0 0

41
9

96
9

70
4

58
29

79
1

17
8-7/

2,
01

3
11

3
2

12
7

12
10

/
6,

19
9

2 
11

4
96

9
14

45
- 

1,
02

8
15

:8
17

81
6

1_
19

5
3

8
20

6
10

,3
26

1,
27

7
19

65
1,

36
1

11
_0

8w
5.

59
65

57
8

10
8

1
1

11
0

46
8

1,
77

7
1,

25
2

16
4

58
1,

47
3

30
4

35
3

22
0

3
8

23
1

12
2

2,
70

8
1,

57
9

16
8

67
1,

81
4

/
89

4-
'

.

1,
58

0
61

7
6

67
91

5/- 
1,

30
2

27
8

15
,5

83
4,

17
7

25
1

84
0

5,
26

8
10

,3
15

1/
 E

st
im

at
ed

 d
ep

le
tio

ns
 u

nd
er

 1
97

0 
co

nd
iti

on
s 

of
 d

ev
el

op
m

en
t

2/
 U

nd
ep

le
te

d 
av

er
ag

e 
an

nu
al

 w
at

er
 s

up
pl

y
3/

 1
96

8 
to

 1
97

0 
an

nu
al

 a
ve

ra
ge

4/
 I

rr
ig

at
io

n.
co

ns
um

pt
iv

e 
us

e 
an

d 
as

so
ci

at
ed

 c
on

su
m

pt
iv

e 
re

se
rv

oi
r 

an
d 

co
nv

ey
an

ce
 lo

ss
es

5/
 R

ur
al

 d
om

es
tic

, m
un

ic
ip

al
 a

nd
 in

du
st

ri
al

 c
on

su
m

pt
iv

e 
us

es
 a

nd
 r

el
at

ed
 r

es
er

vo
ir

 lo
ss

es
6/

 I
nc

lu
de

s 
7,

00
0 

ac
re

-f
ee

t e
xp

or
te

d 
to

 S
ou

th
 P

la
tte

 R
iv

er
7/

 1
95

0 
to

 1
97

0 
an

nu
al

 a
ve

ra
ge

8/
 I

nc
lu

de
s 

23
7,

00
0 

ac
re

-f
ee

t i
nf

lo
w

 o
f 

L
itt

le
 S

na
ke

 R
iv

er
 f

ro
m

 W
yo

m
in

g
9/

 I
nc

lu
de

s 
in

te
rn

al
 b

as
in

 d
iv

er
si

on
 o

f 
18

0,
00

0 
ac

re
-f

ee
t f

ro
m

 D
ol

or
es

 R
iv

er
 to

 th
e 

Sa
n 

Ju
an

 R
iv

er
10

/ I
nc

lu
de

s 
19

,0
00

 a
cr

e-
fe

et
 o

f 
m

ai
n 

st
em

 r
es

er
vo

ir
 e

va
po

ra
tio

n 
fr

om
 C

ur
ec

an
ti 

Pr
oj

ec
t

11
/ 1

91
4 

to
 1

97
0 

an
nu

al
 a

ve
ra

ge
12

/ I
nc

lu
de

s 
in

te
rn

al
 b

as
h.

 d
iv

er
si

on
s 

of
 2

2,
00

0 
ac

re
-f

ee
t f

ro
m

 N
or

th
 P

la
tte

 R
iv

er
 to

 th
e 

So
ut

h 
Pl

at
te

 R
iv

er
13

/ I
nc

lu
de

s 
14

,0
00

 a
cr

e-
fe

et
 e

va
po

ra
tio

n 
at

tr
ib

ut
ab

le
 to

 im
po

rt
s 

fr
om

 C
ol

or
ad

o 
R

iv
er

14
/ 1

92
4 

to
 1

96
9 

an
nu

al
 a

ve
ra

ge
15

/ I
nc

lu
de

s 
65

8,
00

0 
ac

re
-f

ee
t n

on
be

ne
fi

ci
al

 u
se

 in
 C

lo
se

d 
B

as
in



/1
I KrenunlIng Porsholli/

I
i0

BLI

*EAGLE-
COLO.RES.(..i

;VT

V Granby

*PINEY

i,,....

iljr4;.......-_--.............-.
...._....

Ilk
) RedclIf f

PANDO
RE-. 11:r,."\.\ -; .!..A-..t......roc,

N., ....--.......----r--- ''',t *,,,,irt ,.
"... , :,:r.v.---,==-----3----7-7...........

r 1

) 4-eadellle()
.. t..

) (
rim'. 1

so/
..

is

...)
1 NTERO RES.

PIN(Y' 011113 0

IrUNNELs c
van. es -

ler ?worm.
, -

TUNNCL.
leurluaTerclumu

* %.*Mf errANS

DILLOW, v..

V

-4-4

Fairplay

morturi

Park

Boulder

Eldorado SprIngs

RollInsellle
OSS RES. SO SOWER OrVERSION

WARE DM
MOFFAT TUNNIO.

Ralston RALSTON RES.'
..4%171

Golden 111,1.0Idaho Springs

aid(

MOFFAT TREATMENT

ARSTONcandle TM TuNNSL
RES.

MARSTON TREATMENT PLANT

CONDUITS

Grant TAASSUR
TREATMENT PLANT

BalleyFoo

Cr

WELLINGTON
LAKE

CHEESMAN. RES.

Brlghton

DENVER

L.

j

°MST
"tt

\coiEmyr GREEK RES

CONDUITS

04010110 DAM JUT
CONDUIT*

Pt. T
r,

CANYON RES.
FOOTHILLS TREATMENT PLANT *

irquhrmas-ll
A

PLATTE

INCEICAAI

TWO FORKS
RES.

Deckers

FZ

Castle Rock

G i
\

IF
c.

1
4

/ *Palmer \4'
il

I Lake % 1

I N.. /
%

IX N. /
i I

CARE MIKE rik '
1.---.4,--- e ..

1
ELEVEN MILE
CANYON RES. /

1.1\ .......,......./°
N...".

'11 Buena VIM* I et, ,....
:.r. % ......,... . ....) -............

1
.. %

%
: ..-., ipt Cripple Creek C

Colorado Springs

LEGEND

CONTINENTAL DIVIDE

* UNDEFI DEVELOPMENT

----- BOUNDARY SOUTH PLATTE WATERSHED

... BOUNDARY EAGLE-COLORADO COLLECTION SYSTEM WATERSHED (U.11)

MOFFAT TUNNEL (FRASER RIVER) COLLECTION SYSTEM WATERSHED

ROBERTS TUNNEL COLLEC nom SYSTEM WATERSHED

ROBERTS TUNNEL COLLECTION SYSTEM WATERSHED (U.D.)

. WILLIAMS FORK COLLECTION SYSTEM WATERSHED

WILLIAMS FORK COLLECTION SYSTEM WATERSHED (U.D.) 22

DENVER BOARD of WATER COMMISSIONER

WATER SUPPLY SYSTEM

App.NreN Seela al Wks



lds
1N

V
ld

N
3W

IV
31:112 3M

V
1

O
IS

H
V

IA
I

IN
V

ld IN
3W

1V
31:111V

A
A

01/11

'S
O

U
U

O
ISIB

E
I

O
ilum

useou

-13N
N

f11.1V
.A

A
O

IN

sc\
N

N
3nO

S
V

A13N
N

11.1.

"soil *K
U

A
Z

..-
)13111A

1119

sule!il!A
k

3
kft

'S
O

U
 M

IK
]

41

7 fritsia N
1100

w
arA

s A
rldns pm

 q_leA
tioa )

O
H

cualuv



III. .FEDERAL RESERVED WATER RIGHTS

A. Definition - When federal land was withdrawn from the
public domain, the U.S. may have also withdrawn waters
necessary to effectuate the purposes for which the land
was set aside. Whether the U.S. did, in fact, reserve
waters is a question of intent which may be implied
from the circumstances surrounding the land reservation.
Federal reserved water rights generally take a priority
date of the date the land was reserved and have been
decreed for national forests, Indian reservations and
national parks and monuments. Winters v. United States,
174 U.S. 690 (1899); Arizona v. Californiu, 373 U.S.
546 (1963); Cappaert v. United States, No. 74-1107);
Nevada v. United States,-(N57-7-47=ITUT); U.S.

'37-Y-76)r--96 S. Ct. 2062.

B. Environmental Impact - Reserved water rights may be
claimed by the U.S. to serve the purposes of the reserva-
tion as it existed at the time it was created, which
purposes are derived from the various statutes, execu-
tive orders and proclamations by which the reservations
were set aside. Numerous environmental values may be
enhanced by utilization of reserved water rights -
wildlife and fish, aesthetics, minimum stream flows and
lake levels, timber and forest protection and Improvement.

C. Colorado
1. Jurisdiction - various state interests have
successfully battled to have reserved water right
claims adjudicated in state water courts. U.S. v.
District Court in and for the County of Eagle, 169
Colo. 555, 458 P.2a-f60 (1969) and 401 U.S. 527
(1971); U.S. v. District Court in and for Water
Division No. 5, 401 U.S. 527 (1971TT-Colorado
River Water Conservation District v. U.S.; Akin v.
U.S., U.S. (1976), 47 L. Ed. 2d 483.

2. Adjudication
a. In May, 1976, the Master-Referee filed a

partial report on the claims of the U.S.
in consolidated cases in Water Divisions
4, 5, and 6 and in former Water Districts
36, 37, 51 and 52.

b. Reserved water rights were found to exist
for 7 national forests, Rocky Mountain
National Park, Dinosaur, Colorado and
Black Canyon of the Gunnison National
Monuments, over 1300 springs and water
holes, and fo± two mineral hot springs.
Reserved rights for oil shale reservations
and for other federal reservations in
Colorado have not yet been adjudicated.

2 4
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c. Environmental impact of the decree is
unknown since the U.S. will have several
years to quantify its water rights.
Additionally, it is expected that the
decree will be appealed.

d. Most of the federal uses, especially
"environmental" uses will consume de
minimus quantities of water. A maTUr
impact on both the environment and on
other water users may result from the
minimum stream flow rights, However,
many of the U.S. claims were frustrated
by the ruling that minimum stream flows
first became a National Forest purpose
on June 12, 1960 (date of the Multiple
Use Act) and can bear no earlier priority
date. Additionally, all national forest
reserved water rights are subordinate to
the use of water by appropriators for
domestic, mining, milling and irrigation
uses pursuant to 16 U.S.C. S 481. See,
Draft Partial Master-Referee Report
Regarding the Claims of the U.S.A.,
Combined cases in Water Divisions 4, 5,
and 6 and former Water Districts 36, 37,
51 and 52.

D. Pupfish case - Cappaert v. U.S.; Nevada V. U.S.,
U.S. (1976), 96 S. Ct. 2062.

1. The impact of federal reserved rights asserted
for "environmental" purposes can be severe. The
Supreme Court recently confirmed a reserved water
right for the preservation of Devil's Hole Pupfish
which inhabit a small underground pool in Devil's
Hole National. Monument adjacent to Death Valley
National Monument.

2. The Court held the implied reservation doctrine
to be applicable to ground water withdrawals and
upheld an injunction which strictly limited the
state decreed rights of an adjacent rancher to
operate irrigation'pumps. Since the water in the
pool and the water pumped by the rancher were
hydrologically connected, the U.S. could protect
its prior reserved water right. Since there are
about 4500 acres above the aquifer involved, the
U.S.'s reserved right may preclude significant
water withdrawals over a large area.

2 5
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E. Bibliography
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IV. MINIMUM STREAM FLOWS AND LAKE LEVELS

A. Case law has not been receptive to claims to water
rights for in-stream uses, i.e., aesthetics or fish
preservation. The absence of an actual diversion
(i.e., a removal or control of water) has been the flaw
in such claims. See, Colorado River Water Conservation
District v. Rocky Mountain Power Co., 158 Colo. 331,
406 P.2d 798 (1965); Empire Water & Power Co. v.
Cascade Town Co., 205 F. 123 (8th Cir. 1913).

B. In 1973, the Colorado General Assembly passed Senate
Bill 97 which authorized the state to file for minimum
stream flows and lake levels:

"Further recognizing the need to corre-
late the activities of mankind with some
reasonable preservation of the natural
environment, the Colorado water conserva-
tion board is hereby vested with the
authority, on behalf of the people of
the state of Colorado, to appropriate in
a manner consistent with sections 5 and
6 of article XVI of the state constitu-
tion, or acquire, such waters of natural
streams and lakes as may be required to
preserve the natural environment to a
reasonable degree. Prior to the initia-
tion of any such appropriation, the
board shall request recommendations from
the division of wildlife and the division
of parks and outdoor recreation. Nothing
in this article shall be construed as
authorizing any state agency to acquire
water by eminent domain, or to deprive
the people of the state of Colorado of
the beneficial use of those waters
available by law and interestate compact."
C.R.S. 1973, S 37-92-102(3),

C. Additional legislative changes were made in the statutory
definition of "beneficial use" -

"For the benefit and enjoyment of present
and future generations, 'beneficial use'
shall also include the appropriation by
the state of Colorado in the manner pre-
scribed by law of such minimum flows

-7-



between specific points cr levels for
and on natural streams and lakes as are
required to preserve the natural environ-
ment to a reasonable degree." C.R.S.
n73, S 937-92-103(4),

aud in "Appropriation" - deleting the requirement of a
diversion. C.R.S. 1973, § 37-92-103(3).

D. Minimum stream flow rights are like other appropriative
rights and fit within the priority system.

E. The'Colorado Supreme Court declined a request from the
Governor to opine on the constitutionality of the bill.
The possible constitutional infirmities are the legis-
lature's power to delete the requirement of a diversion
from the meaning of "appropriation" and the exclusive
grant to the state water board to make such filings.
Several filings have been opposed but none have yet
gone to trial.

F. Some 300 claims have been filed by the Board through
the state Attorney General. Filings are made after
consultation and study with a variety of conservation
agencies.

G. Minimum streams flows were 'recently upheld in.Idaho
against a similar constitutional attack. State Dept.
of Parks v. Idaho Dept. of Water Admin., Idaho

, 530 P.2d 924 197437

H. Minimum stream flows in Colorado also are established
by requirements on some federal projects and pursuant
to reserved water right claims.

I. 'The National Water Commission strongly supported minimum
stream flows:

"7-39. Public rights should be secured
through State legislation.authorizing
administrative withdrawal or public
reservation of sufficient unappropriated
water needed for minimum streamflows in
order to maintain scenic values, water
quality, fishery resources, and the
natural stream environment in those
watercourses, or parts thereof, that
have primary value for these purposes."
Water Policies for the Future, Final
.Report to the President and 'o the
Congress of the United States, 1973, at
279.

-8-
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J. Controvers; has arisen in Colorado about the adverse
effect of minimum stream flow rights upon exchange
agreements by which various appropriators "trade" and
"borrow" water rights to promote efficiency and to
maximize their rights. The legislature may consider
various amendments to the Water Rights Determination
and Administration Act of 1969 to modify minimum stream
flow rights.

2 9
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V. CONDEMNATION OF WATER RIGHTS

A. Colorado Constitution, Art. XVI § 6 states:

"Priority of appropriation shall give
the better right as between those using
the water for the same purpose; but when
the waters of any natural stream are not
sufficient for the service of all those
desiring the use of the same, those
using the water for domestic purposes
shall have the preference over those
claiming for any other purpose, and
those using the water for agricultural
purposes shall have preference over
those using the same for manufacturing
purposes."

B, Courts have construed this preference not to be an
absolute one but only a hierarchy for condemnation - a
more preferred user can condemn the water right of a
less preferred user upon payment of just compehsation.
Montrose Canal Co. v. Loutsenhizer Ditch Co., 23 Colo.
233, 48 P. 532 (1896); Sterling v. Pawnee Ditch, 42
Colo. 421, 94 P, 339 (1908); Black v. Taylor, 128 Colo.
449, 264 P.2d 502 (1953).

C. There are no reported cases of a water rights condemna-
tion. However, on Nov. 14r 1973, the City of.Thornton
instituted Et condemnation action against The Farmers
Reservoir and Irrigation Co. The action has been to
the Colorado Supreme Court, which held the individual
shareholders of a mutual ditch company to be indispensable
parties in the action. Jacobucci v. District Court,

Colo. , 541 P.2d 667 (1975). The City of
Westminster has also filed a condemnation suit. In
addition to the Farmers Co., condemnation actions have
been instituted against water shares in the Farmers
Highline Canal and Reservoir Co. and the Lower Clear
Creek Ditch Co.

D. Environmental Impact
1. Condemnation is normally the last resort in
obtaining a water supply. Municipalities have
always been able to secure water through market-
place purchases, transmountain diversions, wells,
Bureau of Reclamation Projects, leases from major
water suppliers such as Denver, and, of course,
their own appropriations. The institution of
these actions demonstrates the "tightness" of the
water supply situation in the Front Range.

30
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2. The continued transfer of water from agricul-
tural use to municipal use, either by market-place
sale, or by condemnation, has profound environmental
impact. Water is a necessary commodity for urban
growtn. The loss of water for irrigation often means
the abandonment of prime farm lands with their
important aesthetic, open-space, green-belt
benefits. On the other hand, transfer of Front
Range agricultural water to municipal use lessens
the demand for additional or increased transmountain
and transbasin diversions with their disruptive
environmental consequences.

E. Legislative Response
1. Recognizing the land-use impact of,water
rights condemnations by municpalities, the Colorado
legislature enacted H.B. 1555, (1975 Session Laws
at 1408). C.R.S. 1973, S 38-6-201, et sr. This
statute prohibits any condemnations Eir uture
needs in excess of 15 years, and establishes a
detailed procedure which requires a community
growth development plan and sets forth extremely
strict standards.

2. H.B. 1555 may face constitutional attack on
several grounds such as unlawful interference with
the constitutional right to condemn set forth in
Art. XVI S 6 (preferences) and Art. XX (home rule)
and unlawful delegation of municipal authority to
the statutory commission.

3. The 1977 legislature may again consider some
restraints on transfers. However, the Constitu-
tional status and property right nature of water
rights makes statutory restrictions on transfers
difficult.

F. Bibliography
1. Carlson, Report to Governor John A. Love on
Certain Colorado Water Law Problems, 50 Denver
L. J. 293 (1973).

2. Harnsberger, "Eminent Domain and Water Law,"
48 Neb. L. Rev. 325 (1969) and "Eminent Domain and
Water," T Waters and Water Rights, Ch. 16 (1970).

3. Johnson, "Condemnation of Water Rights," 46
Texas L. Rev. 1054 (1968).
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4. Trelease, "Preferences to the Use of Water,"
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5. Gross, "Condemnation of Water Rights for
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VI. MISCELLANEOUS WATER RESOURCES ENVIRONMENTAL PROBLEMS

A. Southeastern Colorado Water Conservancy District v.
Shelton Farms, Inc.; Southeastern Colorado Water
Conservancy District v. Colorado-New Mexico Land Co.,

Colo. 529 P.2d 1321 (1974).
1. Plaintiff sought a decree for the amount of
water "saved" by cutting down phreatophytes (water
consuming plants such.as cottonwoods). They
claimed 442 and 161 acre feet of water per year in
the respective cases based on the theory set forth
in Pikes Peak v. Kuiper, 169 Colo. 309, 455 P.2d
882 (1969)7-Ehat new waters not previously part
of the stream were "developed waters" and were
not junior to prior decrees.

2. The Court held water "saved" by phreatophyte
eradication to be "salvaged" water--water which
would ordinarily go to waste and is somehow made
available for beneficial use.- Salvaged waters do
not belong to the salvager but belong to the
stream and are subject to call by prior appropri-
ators.

3. Although it termed a phreatophyte to be a
"water thief" and its "sucking up" of water to
be a "waste", the Court did express some environ-
mental concerns:

"If these decrees were affirmed, the
use of a power saw or a bull-dozer would
generate a better water right than the
earliest ditch on the river. The planting
and harvesting of trees to create water
rights superior to the oldest decrees on
the Arkansas would result in a harvest of
pandemonium. Furthermore, one must be
concerned that once all plant life dis-
appears, the soil on the banks of the
river will slip away, causing irreparable
erosion.

We are not unmindful that the statute
speaks of the policy of maximum beneficial
and integrated use of surface and sub-
surface water. But efficacious use does
not mean uplifting one natural resource
to the detriment of another. The waters

3 3
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of Colorado belong to the people, but so
does the land. There must be a balancing
effect, and the elements of water and
land must be used in harmony to the maxi-
mum feasible use of both." 529 P.2d 1321 at
1327.

The Court then cited the minimum stream flow
statute.

4. In partial response to Justice Grove's con-
curring opinion, the state legislature enacted
House Bill 1191, 1975 Session Laws, p. 1397, C.R.S.
1973 S 37-92-103(9) to exclude the salvage of
tributary waters by the-FaTii-Cation of phreatophytes
from the definition of "plan for augmentation."

B. Protection of Fishing Streams--C.R.S. 1973,
sS 33-5-101.

1. State Policy established to protect and
preserve the fishing waters of the state from
state agency actions which would change the natural
existing state and availability of fishing streams.

2. No state agency shall abstruct, damage,
diminish, destroy, change, modify, or vary the
natural existing shape and form of any stream or
its banks or tributaries by any construction
without first notifying the wildlife commission.

3. Notice shall be given not less than 90 days
prior to construction and shall detail the proposed
plan.

4. If the commission finds an adverse effect on
the stream, it shall so notify the agency along
with recommendations for alternative construction.

5. If the agency refuses to modify its original
Rlans, the commission may seek arbitration by the
governor who shall decide the controversy without
judicial review.

31
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AESTHETICS

I. Zoning.

A. General Rule - a zoning ordinance may n21 be based on

aesthetic c.tisiderations alone. Willison V. Cooke,

54 Colo. 320, 329, 130 P. 828 (1913).

B. Minority view - a growing number of recent decisions

have upheld zoning regulations based solelyor pre-

dominantly upon aesthetics. Annot., " Aesthetic

Objectives or Considerations as Affecting Validity

of Zoning Ordinance." 21 A.L.R. 3d 1222(1968).

C.Aesthetics as an auxiliary consideration - a zoning

regulation based in part on aesthetics is not invalid

if it may be sustained on other grounds. Anderson,

American Law of Zoning. Ch. 7.22 (1968)

D. Colorado.

1. Willison, supra., stated the general rule that

aesthetics alone cannot support a zoning ordinance.

The pertinent state statutes do not expressly

mention aesthetics as a proper subject for regu-

lation thru zoning. CRS '73. 31-23-201 and 203.

However, the Local Government Ltnd Use Control

Enabling Act, '74 S.L., ch. 81, p. 353, authorizes

land use regulation for several purposes closely

related to aesthetics and in light of the progress

of zoning law since 1913, an aesthetic-based

4 2
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zoning ordinance might now be sustained.

2. Aesthetic considerations are now validly protected

in Colorado thru soning rstrictions on height,

standards of design, open land requirements, and

lot size minimums.

E. Bibliography.

1. Annot., "Validity and Construction of Zoning Ordinance

Regulating Architectural Style or Design of Structure."

41 A.L.R. 3d 1397 (1972).

2. Comment, "Aesthetic Zoning Preservation of Historic

Areas," 29 Fordan an. 729 (1960).
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II. Covenants.

A. Restrictive covenants have been an effective means

of promoting aesthetics. Particular uses of land,

cost of structures, height limitations, posting

of billboards, and color and architecture of

buildings all may be validly restricted by covenants.

Annot., "Validity and Construction of Restrictive

Covenant Requiring Consent to Construction on Lot,"

40 A.L.R. 864 (1971)1 and Annot., "Validity and

Construction of Restrictive Covenants Controlling

Architectural Style of Buildings to be erected on

Property," 47 A.L.R. 1232 (1973).

B. Colorado caies.

1. Burns Realty v. Mack, 168 Colo. 1, 450 P.2d 75

(1969), (denied use of.subdivision lot as an

access street to a shopping center because of

covenant limiting all lots to residential purposes.)

2. Rhue v Cheyenne Homea, Ina. 168 Colo. 6, 449

R2d (1969) (prohibited the moving of a 30 yr.

old Spanish style house into a subdivision

of modern ranch style homes because of a covenant

requiring the approval of an architectural control

committee which was not obtained.)

3. w. Alameda Heights Homeowners Assoc. v County Comm.,

169 Colo. 491, 458 P 2d 253 (1969) (Enjoined a.

shopping center development in a subdivision wherein

4.1
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covenants allowed only.residential uses; change in

character of area surroundings subdivision is

not sufficient reason to dissolve the covenants

where the subdivision itself has not changed in

character.)

4, Didke v Martin 31 Colo. App. 40, 500 Pad 1194.

(1972) (upheld covenant requiring single imily

homes despite provision in covenant that incorporated

,existing zoning regulatious which would have per-

mitted multi-family Units.)

5. Rooney x People 11/21 pLArarahos Opunty, 32 Colo.

App. 178, 513 Pad 1077 (1973) (restrictive covenants

limiting subdivisions lots to residential use may

Lem pe enforced by a property owner in an ad-

jacent subdivist.n, at least in the absence of

a showing that both subdivisions were developed

as part of a-general scheme.)

6, S_nownass Amu. 'Com v Schoenneit, Colo. App.

524 Pad 645 (1974) (upheld covenant requirimg

approval of an architectural control committee if

the committee acts under an oroinance whims; clearly

expresses its intent and provides sufficient cri-

teria for judgement and if the committee acts

in good faith and in a reasonable manner.)

4 5



III. Signs

A. Colorado - Outdoor Advertising Act, CRS'73, 43-

1-401 et. seq.

1, Prohibition - no person shall erect or maintain

any outdoor advertising device visible from the

state highway system unless such device is

maintained in accordance with the ACt.

2. Exemptions

a, Official signs,

b. Advertisements for the sale or lease of

property on which the sign is posted.

c. Advertisements for activities ot the land

on which the sign is posted.

d. Sigre in areas zoned industrial or com-

mercial.

3. Licenses - no person shall engage in the outdoor

advertising business without first obtaining a

license from the division of highways, Ad-

vertising on one's own premises is eiempt.

Failure to obtain a license can result in the

removal of all one's advertising devices.

4. Permits

A. As of 1/1/71, no person shall ues or main-

tain any adveitising devicevieible from the

state highway system without first obtaining

an annual permit.

b. No permits will be issued for advertising

devices not in existence on 1/1/71.
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c. A permit requires the applicant to erect

and maintain the advertising device in S

safe, sound, and good condition, allows

not more than two signs per facing, and

limits the device to sixty lineal feet in

length or less.

d. Noncompliance with permit provisions or

abandonment of the device may result in

removal of advertising devices.

e. Permits prohibited for several listed

activities such As signs in right-of-way

sites, attachments to natural objects,

and obstructions of the yiew of traffic.

5. Nonconfbrming advertising devices - may be

continued but provisions made for their ventual

removal.

6. Independence Pass - This segment af state

Highway 82 declared a scenic highway area in

which no advertising device may be erected

and those presently existing must be removed

by July 1, 1976.

7. Administration - Colorado Division of Highways

and state highway commission each have duties

and powers under the act and may promulgate

rules and regulations.
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B. Local - many localities in Colorado, especially

larger cities, have sign ordinances. Denver's

ordinance is fairly comprehensive and provides

for the removal of many signs. However, it has

been modified by the courts. Sees ArI am co v.

Denvez, 488 F. 2d 118 (10th Cir. 1973) and 52

Denver L. J. 113 (1975)

C. Federal Highway Beautification Act of 1965,

23 U.S.C. 131, as amended.

a. Control of Outdoor Advertising - erection and

maintenance of outdoor advertising adjacent

to the Interstate and primary systems is to be

controlled by the States and Secretary of DOT.

b. Funds apportioned to a state shall be reduced

by lb% if the state fails to provide for

effective control of such outdoor advertising.

The Colorado Act outlined above reflects the

requirements of the federal statute,

c.. Similar provisions control junk yards 23 U.S.C. § 136.

d. See, Cunningham, "Billboard Control under the

Highway Beautification Act of 1965," 71 Mich. L.

gar. 1296 (1973).

IV. Visual Pollution

A. Nuisance - actions have been brought under nuisance

or other legal theories to attempt to prevent

damage to aesthetically-pleasing places and to stop

the development of unusual ugliness. Courtn have

4 8
7



generally rebuffed such actions because of the

subjectivity involved and the countervailing

weight of economic freedom. Issue is frequently

framed as whether or not the defendent's act

unreasonably interfered with the plaintiff's use

and enjoyment of his property.

B. Gettysburg Tower - lawsuits by local residents

and the state Attorney General attempted to pre-

vent the construction of a huge, commercial tower

adjacent to the Gettysburg National Military Park

in Pennsylvania as a public nuisance, seriously

damaging the dignity of the areales a cause of

mental discomfort to the residents, and as causing

immediate and irreparable harm. None of the legal

actions were successful but thru administrative

pressure by the National Park Service a settlement

was reached where the tower would be moved to a

less objectimable spot and certain revenues from

its operation would be contributed to restoration

of the historic Park area.,

C. Bibliography

1. Broughton, "Aesthetics and Environmental lawe

Decisions and Values," 7 Lana wsl Water L. asy.

451 (1972)

2. Leighty, "Aesthetics as a Legal Basis for

Environmental Conteol, " 17 Wayne L. Rev.

1347 (1971)

3. Noel, "Unaesthetic 'Sites as Nuisttnces,"

25 Cornell L. a. 1 (1939)

8

4 9



AESTHETICS

V. The Wilderness Act, 16 USC S1131, et seq.

A. Purpose - to establish a national wilderness preserva-

tion system composed of lands from national forests,

parks and monuments, wildlife refuges, and game ranges.

Fifty-four areas.totaling 9.3 million acres were

originally designated and the statute provides a procedure

for additional designations. On December 19, 1974

Congress passed the Eastern Wilderness Areas Amendment

Act which brought sixteen areas in the eastern United

States into the system. Nationwide, there are now more

than 125 wilderness areas comprised of over 13 million

acres.

B. Definition - "A wilderness, in contrast with those

areas where man and his own works dominate the land-

scape, is hereby recognized as an area where the earth

and its community of life are untrammeled by man, where

man himself is a visitor who does not remain."

16 USC §1131(c)

C. Procedure

1. Federal agency field studies of potential wilderness

areas, public hearings and recommendations to the

President. A ten year period of agency review

terminated on Sept. 4, 1974, but there is still.some

agency activity.

2. President makes recommendations to Congress.

3. Only Congress can designate wilderness areas. Most

of the current activity involves Congressional

review of agency and presidential proposals. Both

developmental interests and environmental groups

lobby intensely on these proposals.

D. Administration

1. Must be managed so as to preserve the wilderness

character.

2. Commercial enterprise, roads and motor vehicles are

generally prohibited. 50 -9-



3. Although some prospecting may now take place in

wilderness areas, after January 1, 1984, the federal

mining and mineral leasing statutes win. not apply

to such areas.

4. Water and utility projects may be established in

wilderness areas only by authorization of the

President.

E. Colorado Wilderness

1. Five areas designated by the 1964 Act-Mt. Zirkei,

West Elk, Rawah, La Garita, and Maroon Bells-

Snowmass.

2. Weminuche Wilderness created on January 3, 1975.

3. 681,258 acres (1% of all Colo, land) is designated

Wilderness; about 3 million acres are officially

recommended or are under study for wilderness,

including controversial Flat Tops and Eagles Nest

proposals.

4. National Park Service has made recommendations

for Wilderness designations in Black Canyon of the

Gunnison N.M., Colorado N.M., Great Sand Dunes, N.M.,

Dinosaur N.M., Mesa Verde N.P., and Rocky Mountain

N.P.

F. Bibliography:

1. Parker v. United States, 309 F.Supp. 594 (D.C. Colo.

1970), aff'd. 448 F.2d 793 (10th Cir., 1971), cert.

den. 405 US 989 (1972) (Citizens may enjoin the

Forest Service from disturbing lands which are

proper for study under the Wilderness Act until

Congress and the President have acted upon the

Secretary of Agriculture's wilderness recommenda-

tions for the area).
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2. Henning, The Ecology of the Political/Administrative

Process for Wilderness Classification, 11 Nat.

Res. J. 69 (1971)

3. McClosky, The Wilderness Act of 1964: Its

Background and Meaning, 45 Ore. L. Rev. 288 (1966).

4. Wilderness Workshop of Colorado Open Space Council

1325 Delaware St., Denver 80204.

AESTHETICS

VI. Junkyards Adjacent to Highways, C.R.S. '73, 43-01-501, et seq.

A. No visible junkyard may be established or maintained

within 1000 feet of a federal-aid primary cr interstate

highway without a permit from the state department of

highways, unless the area is industrially zoned.

B. Permits shall be ismled i)rily to screened junkyards.

C. The Highway Department screen all such junkyards

in existence on Februaxy 11, 1966.

D. Local zoning generally regulates junkyards. eg.

Board cf County Comm'rs. v Thompson, 177 Colo. 277,

493 P.2d 1358 (1972).

52
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AESTHETICS

VII. Colorado Underground Conversion of Utilities Act,

C.R.S. '73, 29-8-101, et seq.

A. Local Improvement Districts - authorizes the

establishment of such districts and the assessment

of real property therein for the underground conversion

.of overhead facilities (electric or communication).

B. Status - few districts have been formed probably

because of the great costs involved in such conversions.

Many local zoning ordinances now require initial

installation of underlround facilities.

C. Lyman v Town of Bow Mar, Colo. , 533 P.2d

1129 (1975) - The creation of such a district in the

Denver suburban area of Bow Mar was upheld and the

constitutionality of the Act sustained.

D. Bibliography - see generally, Buchman, "Electric

Transmission Lines and the Environment," 21 Cleveland

St. L. Rev. 121 (1972).
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AESTHETICS

VIII. Minimum Stream Flows and Lake Levels.

A. Colorado Water Conservation Board is empowered to

appropriate water "to preserve the natural environment

to a reasonable degree," C.R.S. '73,.37-92-101(3),

which purpose is now defined as a beneficial use.

C.R.S. '73, 37-92-103(4).

B. The CWCB has obtained several decrees and has filed for

others to maintain stream levels.

C. Such rights are like all other appropriative rights and

will not injure senior rights.

D. The constitutionality of this 1973 legislation has been

questioned and minimum stream flow issues (lack of a

physical diversion and the exclusive power of the CWCB)

are now in state water court. See generally, State Dept.

of Parks v Idaho Dept. of Water Admin., Idaho

IX.

530 P.2d 924 (1974) (upholding minimum stream flow rights

in Idaho).

Federal Reserved Water Right Claims

A. The United States has filed for minimum stream flows

and lake lex;els under the reserved right theory that when

federal lands ware withdrawn from the public domain,

waters necessary to effectuate the purposes of the lands

were also withdrawn. These claims are based upon

esthetic, recreation and wildlife purposes.

B. The federal reserved water right claims have been

opposed and are awaiting decision by various state water

courts. See generally, Kiechel and Burke, "Federal-

State Relations in Water Resources Adjudication and

Administration; Integration of Reserved Rights with

Appropriative Rights," 18 Rocky Mt. Min. L. Inst.

531 (1973).
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AESTHETICS

X. Wild and Scenic Rivers n't of 1968, 16 USC S1271, et seq.

A. Purpose - to preserve rivers or segments thereof in

heir natural state and to protect such waters and

their immediate environs from dams and construction

projects. The Act placed 8 river areas in the system,

required the study of 27 others and established a

procedure for future additions.

B. Classification

1. Wild - iree of impoundments, generally

inaccesible except by trail, essentially

primitive shoreline, and unpolluted waters.

2. Scenic - free of impoundments, largely

primitive and undeveloped shorelines, and

accessible in places by roads.

3. Recreational - readily accessible, may have

some shoreline development and may have

undergone some diversions or impoundments in

the past.

4. Adjacent lands - immediate environment of the

above three classes must possess "outstendingly

remarkable scenic, recreational, geologic, Yizh

and wildlife, historic, cultural or similar

values." Boundaries of each area are established

by the administrating agency.

C. Designation

1. By Conciress

2. By state legislation, application by the governor

and approval of the Secretary of the Interior.

D. Administration

1. Each component is administered in accordance with

its classification.

5 5
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2. Federal areas are managed by the Secretary of

the Interior or the Secretary of Agriculture (if

the river area is mostly within a national forest).

3. State-designated areas are administered by the

state at its-oum expense.

4. FPC may not ense any project works on or

directly affe. ,nq a designated river.

-5. No federal agency shall assist any project by

loan, 'Iran license or ozherwise that would

have a dl: and adverse effect on the values for

which the river was designated.

6.. Easements and rights of way may be granted if

consistent with the policy of the act.

7. Federal mining and mineral leasing laws are ap-
.

plicable but mining operations may be regulated

to effectuate the purposes of the act. Mining

claims affecting lands within an area must be

limited to surface mineral resources.

8. State hunting and fishing laws are not affected.

E. Colorado

1. Colorado has no rivers or river areas in the

national system.

2. The following river segments in Colorado have been

introduced in Congress for inclusion:

a) Big Thompson, Colorado: The segment from its
source to the boundary of Rocky Mountain
National Park.

b) Cache la Poudre, Colorado: Both forks from
their sources to their confluence, thence
the Cache la Poudre.to the eastern boundary
of Roosevelt National Forest.

c) Colorado, Colorado and Utah: The segment from
its confluence with the Dolores River, Utah,
upstream to a point 19.5 miles from the
Utah-Colorado border in Colorado.

5 6
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d) Conejos, Colorado: The three forks from their
sources to their confluence, thence the Conejos

to its first junction with State Highway 17,
excluding Platoro Reservoir.

e) Elk, Colorado: The segment from its source

to Clark.

f) Encampment, Colorado: The Main Fork and West

Fork to their confluence, thence the Encamp-

ment to the Colorado-Wyoming border, including
the tributaries and headwaters.

g) Green, Colorado: The entire segment within the

State of Colorado.

h) Gunnison, Colorado: The segment from the up,,

stream (southern). boundary of the Black
Canyon of the Gunnison National Monument to
its confluence with the North Fork.

j)

Loa Pinos, Colorado: The segment from its
source, including the tributaries and head-
waters within the San Juan Primitive Area, to

the northern boundary of the Granite Peak

Ranch.

Piedra, Colorado: The Middle Pork and East.

Fork from their sourues to their confluence,
thence the Piedra to its junction with
Colorado Highway 160, including the tributaries

and headwaters on national forest lands.

k) Yampa, Colorado: The segment within the
boundaries of the Dinosaur National Monument.

1) Dolores, Colorado: The segment of the main

stem from Rico upstream to its source, including
its headwatersi the West Dolores from its

source, including its headwaters, downstream
to its confluence with the main stem; and the

segment from the west boundary, section 2,
township 38 north, range 16 west, NMPM. below

the proposed McPhee Dam, downstream to the
Colorado-Utah border, excluding the segment
from one mile above Highway 90 to the confluence .

of the San Miguel River.

F. Bibliography

1. Tarlock, "Preservation of Scenic Rivers",

55 Ky L.J. 745 (1968).

2. Tallock and Tippy, "The Wild and Scenic Rivers

Act of 1968" 55 Cornell L. Rev. 707 (1970).
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AESTHETICS

XI National Trails System Act, 16 USC 51241, et seq.

A. Purpose - to establish a national system of

recreational and scenic paths for access te and

enjoyment of the.outdoors. The Act designated the

Appalachian Trail and the Pacific Crest trail as

initial components, required the study of others, and

provided a procedure for additions.

B. Classification

1. Recreation - to proviie a varir,ty of outdoor

recreation uses in or reasonab4 accessible to

urban areas.

2. Scenic - for the conservation and enjoyment-of

nationally significant scenic, historical,

natural or cultural qualities.

3. Connecting or side trails - points of access

or connection.

C. Designation

1. Secretary of Interior and Secretary of AgriCulture

may designate recreational trails with the consent

of the federal agency, or state or political sub-

division having jurisdiction over the lands

involved. About forty-eight trails have been so

designated.

2. Only Congress can designate scenic trails.

3. Federal agencies and programs shall encourage

the establishment of trails by states, local

governments and private interests.

D. Administration

1. Appropriate secretary may iSsue regulations for use.

2. Motor vehicles prohibited on scenic trail.

58
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3. Federal agencies may enter into cooperative agree-

ments, acquire or condemn lands.or interests

therein, and grant easements and right of ways in

regard to the national trails system.

E. Colorado

1. Colorado has no trails in the national system.

2. Three trails through Colorado were listed in the

Act for study and potential designation:

a) Continental Divide Trail

b) Sante Fe Trail

c) Mormon Battalion Trail

3. State trails have been discussed for along the

froat range and from Denvez to Durango.

o
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HISTORIC PRESERVATION

I. Colorado Law

A. Historical, Prehistorical and Archeological Resources -

C.R.S. '73, 24-80-401, et seq.

1. Colorado reserves title to all historical, pre-

historical, and archeological resources in all

areas (lands, rivers, et al.) owned by the state

or by any of its political subdivision, and

reserves right-of-way access..

2. Creates office of state archeologist who, in

conjunction with the State Historical Society,

administers the act.

3. Permits - Society shall issue permits for investiga-

tion and excavation of resources. The permit requires

annual progress reports, inventory, and the right of'

the state to a representative collection.

4. Society may make agreements for the exercise of

its powers on nonstate-owned land.

5. Penalties - Knowing and willful disturbance*of

resources without permit is a misdemeanor with a

fine up to $500. and jail up to 30 days. Articles

and money derived from the illegal sale or trade of

resources shall be forfeitcld to the society.

6. Society may obtain injunction to stop unlawful

disturbance.

7. Governor may establish state monuments on state-

owned parcels of land.

B. Historical Monuments - C.R.S. '73 24-80-501, et seq.

1. Historical sites acquired by the State Historical

Society .re state historical monuments.

19

60



2. State Historical Society shall survey and study

sites and structures for a long-term historical

preservation program and the society may acquire such.

C. GHOST TOWNS

1. State Historical Society may designate any ap-

propriate area a ghost town unless private or public

owner objects.

2. No person shall damage, destroy or take anything,

from a designated ghost town except by permission

of the property owner. Violation is misdemeanor;

fine - up to $2,000. and jail - up to 6 months, or both.

D. Conservation Trust Funds

1. Establish state conservation trust fund to be funded

annually by appropriation by the state legislature.

Each county's share equals the percentage its popula-

tion bears to the state's population, and within each

county each municipality's share equals the percent-

age its population bears to the county population.

2. Local government must put the money in a conserva-

tion trust fund and to be expended only for the

acquisition and development of new conservation sites.

3. "New conservation sites" means "interests in land

and water, acquired after establishment of a

conservation trust fund pursuant to this section,

for park or recreation purposes, for all types of

open space including but not limited to floodplains,

greenbelts, agricultural lands, or scenic areas,

or for any scientific, historic, scenic, recreational,

aesthetic, or similar purpose."

E. Historical considerations in land use legislation.

1. H.B. 1041 - '74 S.L. Ch. 80, p. 335, et seq.

1
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H ...local government may designate...c) Areas

containing, or having a significant impact upon,

historical, natural, or archaeological resources

of statewide importance as areas of state interest."

2. 106-7-202(3) "Areas containing, or having a signifi-

cant impact upon, historical, natural, or archaeo-

logical resources of statewide importance, as

determined by the state historical society, the

department of natural resources, and the appropriate

local government, shall be administered by the

appropriate state agency in conjunction with the

appropriate local government in a manner that will

allow man to function in harmony with, rather than

be destructive to, these resources.... Development

in areas containing histvrical, archaeological, or

natural resources shall be conducted in a manner

which will minimize damage to those resources for

future use."

Designation as an area of state interest triggers

the provision requiring a permit for development

in that area. 106-7-501.

3. Local Government. Land Use Control Enabling Act

of '74 S.L., Ch. 81 p. 353-355).

Local government granted the authority to plan for

and adopt land use regulations for land with

historical or archaeological importance.

II. Federal

A. The Antiquities Act of 1906, 15 U.S.C. S431 et seq.(1970)

1. Natione.1 monuments - granted the.president discre-

tionary powers to declare historic and prehistoric

structures, landmarks and other objects of historic

or scientific interest on federal land as national

21
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monuments. Secretary of Interior may accept private

sites for designation. There are now 82 National

Monuments, including the Great Sand Dunes, Dinosaur;

Colorado, Black Canyon of the Gunnison, anl

Florissant Fossil Beds National Monuments in Colorado.

2. Permits - any exploration affecting the objects

protected by the National Monument must be authorized

by permit from the departmental secretary having

jurisdiction over the land. The Smithsonian

Institute receives the application and makes a

recommendation of approval or denial. Only scientific

and educational exploration is permitted and site

preservation and permanent display of objects dis-

covered are encouraged.

3. Penalties - any person "who shall appropriate,

excavate, injure or destroy any historic or pre-

historic ruin or monument, or any object of antiquity"

without permission of the Secretary commits a mis7

demeanor punishable by fine of not more than $500

and imprisonMent for not more than 90 days, or. both.

This prohibition and penalty now apply to historical

objects on federal property which has not been

designated as a national monument.

B. The Historic Sites Act of 1935, 16 U.S.C. S461 et seq.

(1970)

1. Policy - preservation for public use of historic

sites and objects of national significance.

2. Administration

a) Secretary of Interior - acting through the

National Park Service shall locate and re-

habilitate sites, acquire property by condemna-

tion and otherwise, provide educational displays,
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supervise research and contract with others

concerning the maintenance and operation of

historic sites. Act grants the Secretary

broad discretion in selecting and operating sites.

b) Advisory Board of National Parks, Historic Sites,

Buildings and Monuments - established to

obtain citizen-expert input.

c) Registry of National Historic Landmarks -

properties identified by the National Survey of

Historic Sites and Buildings which commenced

in 1937 are eligible for inclusion as a land-

mark for exctptional value. Landmark status

often is integral to statutory protection and

would be of assistance in non-statutory

preservation suits. Under the 1935 Act private

property may be included in the Registry if its

owner agrees to preserve it, allow periodic

inspection and use it in a manner consibtant

with its historical importance. The only

recourse for violation of this agreement is

removal of the landmark designation. Financial

aid is available to individuals, organizations

and state and local governments for landmark

preservation.

C. The Reservoir Salvage Act of 1960, 16 U.S.C. S469 (1970)

1. Policy - to preserve historical and archaeological

data and objects which might be damaged or destroyed

by water resource development (similar protection

offered previous to highway construction; 23 U.S.C.

S305 (1970) )

4
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2. Requirement

a) Prior to any construction of a dam by a

federal agency or federal licensee, the

Secretary of the Interior shall be notified so

that a historical survey of the area to be

flooded can be undertaken.

b) Only,significant sites will be acted upon by

the Secretary and data and objects recovered

shall become government property.

D. The National Historic Preservation Act of 1966, 16.U.S.C.

S470 et seq (1970), as amended, 16 USCA S470 (Supp. 1973).

1. National Register

a) State Liason officer develops a statewide

historic preservation plan, including designa-

tion of historic sites and nominations to the

Secretary of the Interior.

b) The Secretary reviews the nomination to see

if criteria are met and, if so, enters the

nomination in the REgister.

c) Scope

i) Places buildings, objects, districts,

structures and sites. This is a compre-

hensive Regis,ter and allows inclusion of

geographic*-areas such as Cripple Creek,

Georgetown-Silver Plume, and Curtis-

Champa Street districts.

ii) Criteria - importance in American history,

architecture, archeology, or culture and

an association with important events,

significant persons, distinctive

construction (or high artistic value), or

historical information.

24
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d) Effect of inclusion

i) Any federal orfederally assisted under-

taking or federally licensed project shall

'first take into account the effect of the

undertaking on any entities included in

the Register. The Advisory Council on

Historic Preservation (councilof.govern-

ment officials and presidentially-

appointed citizens) must be given the

opportunity to comment and reasonable

alternatives must be considered. See,

Thompson v Fugate, 347 F.Supp. 120

(E.D. Va. 1972); Ely v Velde, 451 F.2d

1130 (4th Cir. 1971).

ii) Consent of the owner is not required and

he is free to take whatever action he

wishes in regard to the registered object.

The only restrictions go to federal action.

2. Federal assistance - the Act provides for both

technical and financial assistance to states for

historic survey and preservation work.

E. National Environmental Policy Act of 1969, 42 U.S.S.

S4321 et seq (1970) - NEPA specifically enunciates a

policy of preserving important historical and cultural

aspects of the American heritage, and provides some

protection for historical properties not included in

the National'Register.

F. Executive Order No. 11,593, 36 CFR 8921 (1971)

1. Orders all federal agencies to provide leadership

in preserving, restoring and maintaining historic

and cultural resources.

2. Federal agencies must locate, inventory and
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nominate for inclusion to the National Register

eligible historic properties under their juris-

diction.

3. Federal agencies must institute plans to contribute

to historic preservation and enhancement.

III. Bibliography
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NOISE

I. Colorado

A. Noise Abatement Act, C.R.S. '73, 25-12-101 et seq.

1. Noise Zones - Sound levels of noise from sources

to which the law is applicable and which radiate

from a property line at a distance of 25 ft. or

more therefrom in excess of the db(A) established

for the following time periods and zones shall

constitute prima facie evidence that such noise is

a public nuisance:

7:00 a.m. to 7:00 p.m. to
Zone next 7:00 p.m. next 7:00 a.m.

Residential 55 db(A) 50 db(A)
Commercial 60 db(A) 55 db(A)
Light Industrial 70 db(A) 65 db(A)
Industrial 80 db(A) 75 db(A)

a) A decibel is a unit used to express the magni-

tude of a change in sound level. Each additional

decibel represents a 10-fold increase in volume.

b) The term db(A) is a measurement which simulates

human hearing. Normal speech is generally

measured at 60 db(A), a whisper at 20 db(A),

rock music in a discotheque at 120 db(A) , and

an air raid siren at 140 db(A). Sound may begin

to cause physical distress between 130-160.db(A).

c) Measurement must be made when the wind velocity

is not more than 5 M.P.H., and consideration

must be given to encompassing noise from the

environment.

d) The above-listed levels may be increased by

10 db(A) between 7:00 a.m. and 7:00 p.m. for a
-

period not to exceed 15 mins. in any one-hour

period.

e) Periodic, impulsive, or shrill voices shall be

6 8
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considered a public nuisance when such noise

levels are 5 db(A) leis than those above-

listed.

f) Railroad and.construction activities are permit-

ted industrial zone levels in most circumstances.

2. Noise restrictions for new,-off-road vehicles -

a) Maximum db(A) listed for various vehicles

b) No person may sell or offer to sell new

vehicles exceeding the maximum

c) Violations are misdemeanors with fines of

not less than $50 nor more than $300.

3. Enforcement

a) 6quitable actions - any resident may bring an

action to abate the public nuisance.

i) Court may stay an order to give the defend-

ant time to comply with the statute.

ii) Violations of court orders shall be punished

as contempt by fines of not less than

$100., nor more than $2,000. Each day in

violation equals a separate offense.

b) Local authorities

i) Motor vehicles - may adopt noise restrict-

ions within specified limits.

ii) May adopt other standards which are no

less restrictive than the provisions of

the state law.

c) Few, if any, actions have been brought under

the state law, apparently because of difficulties

in obtaining acoustical experts to make the

necessary measurements and the cost involved.
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B. Local

1. Denver, Boulder (one of the oldest noise ordinances

in America), Englewood, Colorado Springs, Arvada,

Littleton and Lakewood have adopted noise ordinances.

2. Denver's ordinance is comprehensive and regulates

both motor vehicles and stationary sources such as

construction activity.

a) Generally, warnings are issued and plans of

compliance are sought.

b) Both noise levels and hours are regulated.

c) Enforcement and administration is divided

between the police department and the health

and hospitals department.

d) About six cases have been filed in County Court

since the ordinance's adoption in June, 1974.

C. Federal

1. Background

a) The Clean Air Amendments of 1970 established

the Office of Noise Abatement and Control

within the EPA to study and report on the

problem of noise.

b) Following the submission of the EPA's report,

the Noise Control Act of 1972 was enacted.

c) A few noise control provisions have been

enacted in specific areas, i.e. Federal Aviation

Act Amendments of 1968, 49 USC 51431 (1970).

2. The Noise Control Act of 1972, 42 USC 54901 et seq.

(and related statutes and regulations)

a) Aircraft noise

i) FAA is still primarily responsible for

noise control ane has issued numerous

regulations.

7 0
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EPA directed to study end report on

aircraft noise.

iii) EPA shall make noise control proposals

to the FAA.

iv) Burbank v Lockheed Air ',:erminal Inc.

411 U.S. 624 (1973) found a general

federal preemption of the regulation of

aircraft noise.'

b) Surface transportation

A.) EPA regulations for. railroads and motor

carriers (trucks and buses) engaged in

.interstate.commerce. 38 Fed.Reg. 144

(1973) Regulatory power goes to both

equipment and operations.

ii) Federal Highway Administration has issued

st ndards and procedures to be used in the

planning and design of highways. 39 Fed. Reg.

129 (1974) ; 23 USC S109(i)(1970).

c) Product Noise

, EPA will regulate the noise emission

characteristics of products in interstate

commerce which are major noise sources

(including engines, construction equip-

ment, transportation equipment and

electrical devices).

ii) EPA's responsibility goes to both standards

of noise levels and to labeling as to the

noise generating and noise reducing

characteristics of products.

a) Manufacturers must make warranty that

product complies with the applicable

standard.

30
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b) EPA may certify that a product is a

"low-noise emission" one and such

products receive preferences in

federal purchasing.

d) General

i) Intent of the Act and the pertinent requla-

tions go to maximum noise levels and to

noise level reduction.

ii) Criminal penalties

a) Each day of violation can be punished

by maximum imprisonment of one year or

a fine of $25,000, or both.

b) Once convicted, subsequent,penalties

can be a maximum imprisonment of'two

years and a $50,000 fine, or both.

c) Tampering with monitoring devices or

false statements can be punished by

6 months imprisonment or a $10,000

fine, or boih.

iii) Citizen Suits

a) Citizens may bring suits against vio-

lators of the Act or against the EPA

for its failure to perform a duty under

the Act.

b) A citizen suit is precluded if the EPA

has brought an action against the

alleged violator.

iv) EPA enforcement - fairly broad enforcement

powers including authority to subpoena and

to take information to enable it to carry

out the act, and to issue orders necessary

to protect the public health and welfare

under the act.
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3. Miscellany

a) The Dept. of Housing and Urban Development

(HUD) has adopted noise policies applicable to

its programs. HUD will not assist construction

on sites exposed to unacceptable levels of noise

or projects which fail to minimize interior

noise exposure. 37 Fed. Reg. 22673, 22675

(1972); and HUD, Circular 1390.2 Noise AbateMent

and Control: Departmental Policy, Implementation,

Responsibilities, and Standards (8/4/71).

b) The General Services Administration's Public

Building Services will consider noise impacts

in selecting sites, designs and construction of

federal facilities. Additionally, GSA is author-

ized to pay a premium for EPA certified low-

noise emission products. EPA, Summary of Noise

Programs in the Federal Government (12/31/71).

c) Noise standards are in effect under the

Occupational Safety and Health Act of 1970

(OSHA), 29 USC S651, et seq. (1970). These

standards set maximum duration periods for sound

exposures of 90 db(A) and above for all employees

in businesses affecting interstate commerce.

41 C.F.R. S50-204.10 (1970). Employers must

use controls or provide protective equipment

for employees.

D. Legal Actions

a) Nuisance

i) Public nuisance - may be brought pursuant

to the Colorado statute. 25-12-104.

ii) Before the adoption of the state noise

abatement law, nuisance actions based on
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noise have been successful. See,

Krebs v Hermann, 90 Colo. 61, 6 P.2d 907

(1931). (The maintenance of a kennel of

40-90 barking dogs may be enjoined as

priVate nuisance); See also, Lavelle v

Julesburg, 49 Colo. 290, 112 P. 774 (1910)

(Adjacent landowner may not receive damages

for noise, wmoke and vapors from a power

plant since they are inconveniences suffered

by the general public).

b) Inverse Condemnation

i) Action may be brought against governmental

entities on a constitutional theory of a

"taking" of property by virtue of excessive

noise invasion.

ii) Such a "taking" has been found in airplane

noise cases.

a) United Stites v Causby, 328 US.256 (1946)

b) Griggs v Allegheny, 369 US 84 (1962)

c) Aaron v Los Angeles, 1 ELR 20196

(Cal.Supr. Ct. Feb. 5, 1970) (a

"taking" under a state constitutional

provision)

d) See Baxter and Altree, "Legal Aspects

of Aircraft Noise," 15 J. Law and

Economics (1972)

c) Negligence

i) A tort action may exist for physical harm

caused by an unreasonable act of another

person in creating noise.

ii) Actions for annoyance or for psychological

33

7 4



injury have been suggested. Yannacone, et

al., Environmehtal Rights and Remedies,

(1972) (see 1974 Supplement).

5. Bibliography
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ODOR POLLUTION

I. Introduction - odor pollution is generally considered

within the subject of air pollution. Thus, the law of

air pollution should be consulted by an attorney con-

fronted with an odor pollution problem.

II. Colorado.

A. Odor is considered an "air contaminant" under the

Air Pollution Control Act of 1970, CRS '73. 25-7-

101 et seq. Odors are primarily caused by minute

quantities of gas released into the air.

P. The Air Pollution Control Commission has issued

Odor Emission Regulations (Regulation No. 2, adopted

3/11/71) pursuant to statutory authorization to

reglate odors. CRS '73, 25-7-108(2)(e).

1. Prohibition - no person shall cause the emission

of odorous air contaminants from any single source

so as to result in detectable odors in excess of

certain limits.

a. Residential or commercial - It is a violation if

odors are detected after the odorous air has

been diluted with ? or more volumnef of odor-

free air.

b. All other areas - it is a violation if odors

are detected after dilution by 15 or more

volumnes of odor-free air.

c. vanufacturing and agriculture odors shall not

be considered violations if the best prac+ical

control available is utilized (so long as it

35
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is reasonable). However, a violation may

still be found if there is a detectable odor

after dilution with 127 or more volumnes of

odor-free air.

2. Measurement.

a. Two odor measurements shall be.taken st ..ofstant

15 minutes apart but within 1.hour and 'shall

be from.outside of the prOperty from which

the odor originates.

b. keasuremente must be taken by selected personnel

schooled by the Colo. Dept. of Health in odor

evaluation.

c. Evaluation may be made by use of thel3arneby-

Cheney Scentometer which is an accessory

attachment for the human olfactory system

(like a gas mask) which enables the nose to

'determine a mathematical relationship tetween

the.intensity of the stimulus and that of the

sensation produced. In effect, it is the

equivalent of the Ringlemann Chart used to

measure the air pollution of visual plumes.

III. Federal - there has been little substantive federal

activity directly concerning odor pollution except as

it relates to other air pollution control efforts.'

7 7
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IV. Nuisance.

A. Nuisance suits have successfully enjoined noxious

smells or recovered damages for such. Nrebe V.

Hermann, 90 Colo. 61, 6 P.2d 907 (1931), (odor

from dog excreta and frequent loud barking constitute

a nuisance).

B. Each situation will be considered by the court in

regard to the specific facts and circumstances. The

character of the neighborhood has been a determinative

factors city dwellers normally have no cause of action

against odors necessarily incident to an urban

environment,

V. Rferences

A. Yannacone, et al., rtryrixormsental Rights and Remedies,

Vol. 1, Ch. 4.6 (1972)%

B. 61 Am. Jur. 2d Pollution Control .551.
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. PESTICIDES

I. COLORADO

A. Pesticide Control Act. CRS '73, 35-4-101 et seq.

1. "Pests" means insect pests and animal Tests

except rodents,jackrabbits, and predatory-animals,

and includes fungus or other Plant diseased and

weeds.

2. Administration

a, State Dept. of Agricultural shall administer

and enforce the act.

b. County pest inspectors, examined and licensed

by the state0provide most of the field administration

of the act.

3. Inspections and treatment

a. Farm and other property may .be inspected for

pests and if found and determined to be of .

potential injury to others they shall be

destroyed by tho owner or the inspector at the

owner's cost not to exceed $250.

b. Board or County Commissions may authorize spraying,

disinfection, or other treatment for pest

control on private property with eventually

billing to the property owner.

C. The dept. shall devise pest control means.

4. Pest-ridden material

a. Dept. may isolate or destroy any plant material

shipped in or into Colorado which carries or

is deemed liable to carry pests.
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b. Owner shall abate such pests or the material

will be destroyed without recompense.

5. 'Quarantines,

a. Dept. may quarantine any portion of the state affected

with serious pests when products, animals or objects

would be libel to spread the pests to other areas.

No carrier of pests may be transferred from a

tuarantined area.

b.. Quarantines may be imposed against the importation

orpest carriers into Colorado.

6. Emergencies - Dept. may make inspections and charge

the cemner the cost thereof,

7. Federal Agreements - Dept. may enter into agreements

With any agency of.the federal'government and may

delegate its authority to repreientatives thereof.

8. Prohibition - No person shall knowingly transport

live pests in or into Colorado, except for scientific

purposes, without permission of the Dept.

9. Penalities

a. Violations of this act or of orders given

thereunder shall be for each day of the offense

and shall be punishable by a fine of $25-500.

b. The abuse or misuse of any certificatejpermit

or appointment shall be cause for the revocation

of such instrument.

B. Pest Control Districts, CRS '73. "5-5-101.

1. Creation,

a. 254 of the resident landowners within a con-

tinuous territory may petition the board of county
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commistioners to form a district..

.b, County commissioners shall conduct an

election of all landowners in the proposed

district and if. 66 2/3 of those voting favor'

the district and the landowners voting own

50% of the land in the proposed district,

it shall be established,

2. Administration

a. State commissioner of agriculture s%ill desig-

nate the pest control methods to be used in

Colorado.

b. County pest inspectors shall cooperate with

the state commissioner in locating and

eradicating pests-,--

c. Landowners withia district must control

pests pursuant to orders of the comMission

or must pay the costs of the inspector's

control or eradication operation.

d. A tax levy not to exceed two mills in any

one year may be assersed for pest control

in a district of the county.

o. The commissioner shall control pests on

state public lands.

3. Public nuisance

a. All noxious weeks, insect pests, or plant

diewises with respect to which a control dis-

trict has been created, are declared to be

a public nuisance.
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b. Inspectors under the direction of the commis-

sioner and with the.approval of the county

commissioners may remove and destroy or take

other appropriate action necessary for pest

control. The general law relating to the pre-

vention and abatement of nuisances shall

also apply.

C. Pest and Plant Quarantine Act, CRS '73, 35-6-101 et. seq.

1. Dept. of Agriculture may take whatever quarantine,

controljor eradication measures as may be necessary

to prevent the introduction or migration of

pests or their carriers or hosts that may be

destructive to the agricultural industries of

Colorado.'

2. Violations of orders issued pursuant to the act

are misdemeanors punishable by fines of $10-20

for each day of the offense.

D. Pesticide Act, CRS '71 35-9-101 et. seq. (Slmilar tc FIFRA;
see Section II, p. 44, infra.)
1. "Pesticide" mears any substance intended for

preventing, destroying , repelling or mitigating

any insects, rodents, nematodes, fungi, weeds,

or other forms of plant or animal life or viruses,

except viruses on or in man or other animals,

which the dept. of agriculture declares to be

a pest: and any substance intended for use as

a plant regulator, defoliant, or desiccant.
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:2. Prohibitions.

a. Sales or tremsportation of an unregistered

pesticide, a pesticide differing in content

from registratinn representation, a pesti-

aide not in the registrants or manufacturer's

unbroken immediate container having a

proper lablelan improperly labeled or highly

toxic pJsisticide, arsenates without required

labels, and any pesticide which is ftdulterated

or misbranded.

b, Labeling - No person shall detach or alter

any required labels falsely or misleading-

ly advertise or use.for his own advantage

or improperly reveal pesticide formula.

c. Handling and disposal - No person shall

handle, store, or distribute' any pesticides

in such a manner as to endanger human life,

and disposal of pesticides shall additionally

not cause injury to crops or wildlife or

pollute any water.

3. Registration,

a. Manufacturers, wholesalers and jobbers must register

every pesticide distributed, sold or transported intra-

state. (Now covered by federal regulation under FIFRA,
Section 3.)

b. An application shall inclnde a copy of the

proposed label and a complete statement of

all active ingredients.
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7. Exemptions - provided for govNrnocintal

officer4pexpermental pesticide!, pesticides intended

solely for foreign use and carrieri lawfully

engaged in pesticide transportation who disclose

all pestinent records.

8. Miscellaneous -Advisory committee created, delega-

tion of dept.'s authority permitted.and authorization

given to act with other agencies, states Smd the

federal government.

Commercial Pest Applicators' Act: CRS '73 35-10-101 t. seq.

I. Licenses,

a. .No person shall apply pesticides or operate a

pestiCide device for hire without obtaining a license

and registering each piece of equipment.

b. Applicants must pass both written and oral examina-

tions concerning their experience in and knowledgv:

of pesticide application.

a. Applicants must show evidence of sufficient

liability insurance.

d. Private applicators are exempt.

e. -Permits may be refused, revokedisuspended or re-

stricted for a variety of specified reasons.

2. Prohibitions and enforcement.

a. The act lists 15 prohibitions such as lack of

license, negligent application or operation.and

failure to maintain insurance and records which

constitute misdemeanors with fines of $1004500.

b. rAolations of the act may be enjoined by the

appropriate D.A.
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3. Commissioner. of Agricultural may issue rules

and regulations, conduct examinationm and

inspections ta assure compliance, and may

issue a "stop work order" to any applicator

in violation.

F. Structural Pest Control Act, CRS '73, 35-11-101 et Seq. -

ProVides a licensing and regulatory program for."structural

pest control" which concerns wood-destroying organisms,

fumigation and pest control in houses/ commercial buildings,

and transportation carriers. The program is similiar

to that outlined above for the regulation of commercial

pest applicators.

G. Weeds, CRS '73 35-8-101 et. seq. - Supplements the Pest-.

Control Act by authorizing a weed extermination fund at

the county level and the declaration of weed exterminsition

areas,.placing duties on combine operators in such areas

and authorizing the employment of appropriate personnel.

II. Federal

A. Federal Environmental Pesticide Contl'oI Act of

1972 (FEPCA), 7 USC .136 et. seq., as amended (Supp. 1973)

1. Introduction -,FEPCA substantially revises pre-

vious legislation on pesticides Which originated

in 1910 and culminated in the Federal Insecticide,

Fungicide, and Rodenticide Act of 1947, 7 USC §135.

The new act substantially expands federal regulation

and controls applicatioriwhereas prior law focused

upon pre-application.
8 5
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2. Registration

. a. All pesticides used in the Un/ted States

must be registered with the EPA.

b. Registration criteria includes composition

in light of proposed claims for use, labeling,

and.effects on the environment.

c. Registration must be renewed every 5 years.

3. Classiftcation

a. General use - pesticide has no -serious

adverse environmental impacts and applicators

need not obtain federal certification.

b. Restricted use 4. am, applicator must obtain

federal certifiCation and restrictions on use

are imposed because of potential serious

adverse environmental impact.

4 Administration - the Act and EPA regulations(40C.F.R.162-180.1C

set for detailed procedures for notice, hearings,

evidence, standards and appeals relative to sus-

. pension or cancellation of registration and change

in classification

5, Prohibition The Act details numerous prohibittons

concerning lack of registration, mislabeling,

misuse and revealing trade secrets.

Enforcement

a. Cyil penalties are the primary enforcement

ar..;ions.

b. *-Ctop sale, use, or removal". orders for Pesticides

whose registrations have been cancelled or are

an Immediate d:mger to health and welfare.
45
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c. Registration may be refused if the-applicant

is unable to provide analytical standards

for the formulation of the pesticide or

fails to comply with the act or regulations.

d. Pesticides may be designated as "restricted

use" and be subject to special limitations.

4. Pesticide Dealer License.

a. No person may engage in the business of

pesticide dealer without a license from

the commissioner of agriculture.

b. This requirement does not apply to a

pesticide applicator who sells pesticides

only as part of his application service.

5. Enforcement

ca. Agency may issue "stop sale, use, or removal"

orders in regsrd to acts concerning pesti-

cides which are not in compliance with

the law.

b. Criminal proceeding may be brought by the appropriate D.A.--

this is infrequent, usually only when bodily injury is invobed.

o. Agency may seize ind condemn adulteratedi

misbranded, unregistered or otherwise

*proper pesticides.

8 7
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d. EpA may seize and condemn unregistered,

improperly labeled, discolored, misbranded,

adulterated and environmentally harmful-pesticides.

6. Penalties

a. Criminal - fines of up to $25,000 and up to 1

year imprisonment or both.

b, Civil - fines of up to $1000 for private

applicators and to $5000 for commercial

operators.

B. Food, Drug and Cosmetic Act, 21USC §§ 346, 46a, and

348 (1970)

1. Food and Drug Administration of HEW has authority

over pesticide tolerances in raw agricultural

commodities and for processed food.

2 FDA provides monitoring amd research of pesticide

residues in food.

C. Miscellaneous

1. Soso Occupational Safety and Health Act (OSHA)

standards for workers using and exposed le

pesticides have been set by the D:-7t, of Labor

38 Fed. Reg. 10715 (1973).

2. A permit must be obtained for tns discharge of

pesticidesfrcm a pointsource under the Federal

Water Pollution Control Act Amendments of '_972.

33 USCA §1342 (Supp. 1973)

3. Pesticides have not yet been activity considered

under the Clean Air Act, 42 UsC §1857 et. seq.
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RADIATION

. I. Colorado

A. Radiation Control Act, CRS'73, 25-11-101,

1. Cooperative agreements - Governor may enter

into agreements with-the-federal government,

other states or interstate agencies relating

to the control of radiation.

2. Regulation,

a. Dept. of Health is designated the statft

radittion control agency.

b. Regulatory_powars

1. Licensing of radioactive materials.

2. Registration of sources ofradiation.

3. Evaluate hazards,

4, Institute training programs:

5. Handle emergencies -may.issue any.orders.

appropriate for the protection of the

public health and safety.

6.. Inspect property of licensee or registrant.

7. Impound rndioactive ipaterials in emergencies,

8. Acquire land for the storage or disposal

of radioactive materials.,

Lease or license property for radio-

active materials operations (public

hearing requirement)

10. General supervision, monitoring,

ace,dent reporting, labeling requite-

ments and record keeping.
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c. Rules and regulations (available from the

State Health Dept.)

1. Registration of radiation machines;

2. Licensing of radioactive materials,

. 3. Standards for protection against radiation.

4. Use of X-rays and sealed radioactive

sources in the healing arts,

5. Industrial radiographic operations.

6.. Stabilization of uranium and thorium

mill.tailings.

7. None of the above rules and regulations

shall liiit the amount or kind of radiation

applied to a person for diagnostic or

therapeutic purposes..

3. Advisory Committecv- Governor may appoint a

public committee to furnish technical advice

to the dept.

4, Injunction - Dept. may,seek an injunction for

violations of the actor any rule 'regulation

or order issued thereunder.

Prohibitions.

a. No person shall acquire, own, possess,

etc., radioactive material, occurring

naturally or produced artificiallxwithout

a license or registration from the dept.

b. Violation is a misdemeanor punishable by

a fine of t100-$500 and imprisonment of

30-90 days or both.
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6. Exemptions.

a. Electrical equipment not intended to

produce radiation if the.emissione are be-

low specified levels.

b. Radiation machines while in manufacture,

c. Transportation of radioactive material

in conformity with regulations of the AEC

or ICC,

d. Sound and radio waves and visible infrared

and ultraviolet light.

e. Mining operations.

B. Colorado Water Quality Control Act, CR5'73 25-8-101 et seq

1. It is unlawful for any person to discharge, any

radioactive, toxic or other hazardous water under-

ground unless the water quality control commission,

upon applicatlon and after investigation and hearing,

has first found that there will be no pollution or

that the pollution will be limited and that the

proposed activity is justified by public need.

2. The commission may issue a permit for such

activity subject to specified terms and

conditions.

C. Western fnterstate Nuclear Compact, CRS '73.

24-60-1401 et seq. - promotescooperation between

the party states in' the development and utiliza-

tion of nuclear technology. ,Primary emphasis is

on research, training, information dissemination

and encouragemen% of development.
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D. Underground Nuclear Detenotations in Colorado

1. Plowshare program - AEC program in conjunction

with private industry to use controlled

nuclear explosions far mining and resource

stimulation. Project Rulison detonated a

40-kiloton nuclear device at a depth of 8,425

ft. near Rifle. Colorado on Sept. 10 1969.

Three 30-kiloton nuclear explosives were

denotated between 5,84076,690 ft. in Rio Blanco

County about 50 miles north of Grand Junction

in Project Rio Blanco on May 17, 1973,

2. Constitutional amendment

a. On Nov., 4, 1974, Colorado voters amended

their constitution to prohibit nuclear

detonations except when approved by the .

voters at a general electioniaid to require

compliance with a state administrative

certification process in which suffiCient

financial resources must be shown to com-

pensate for any damages to persons or

property occurring as a result of a nuclear

detonation.

b. The legal effect of the new constitutional

provision is not clear because of the

doctrines of federal pre-emption and

supremacy. Denver District Court has pre-

viously held that Colorado has-at least
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some jurisdiction over Plowshare projects.

The industrial cormractor of Project Rio

Blanco applied for and received permits from

the Colorado Oil and Gas Conservation Com-

mission and the Colorado Water Pollution Con-

trol Commission. Environmentalists brought

auit alleging improper issuance of those

permits. On May 10, 1973, Denver District

Court rejected those allegations and held that

COlorido held regulatory power over the

project because of the 1968 agreement between

AEC and Colorado on radioactive materials

operations, and in light of the specific

language of the contractor's agreement with

the AEC. However, the validity of such a

blanket grant of authority to Colorado voters

must be considered as. unresolved. In any

event, the potential legal problems, high

cost, and limited success to date indicata.

that no nuclear detonation projects will be

undertaken in the near future.

E. Rocky. Flats

1. Rocky Flats is an AEC plant northwest of

Denver where an induetrial contractor

produces nuclear weapon components and

and conducts general nuclear research

9 1
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and development. Pursuant to an agreement

between the AEC and Colorado and between

Colorado and the contractor, the state could

investigate and inspect the premises. Thus,

a public Task Force was initially investigating

the operation. Problems centered on allegations

of leaks of radioactive matter and resulting

damage claims.

The Task Force has heen replaced with an

Advisory Committee now.

II. Federal

A. There have been major changes in Federal regulation of

atomic energy matters.

1. Public Law 93-438 (42 U.S.C. §5814) abolished the

Atomic Energy Commission (A.E.C.). The Nuclear

Regulatory Commission (N.R.C.) was established

(42 U.S.C. §5814) in its place and all the licens:Ing

and regulatory functions of the A.E.C. were trans-

ferred to N.R.C.

2. The,Office of Nuclear Reactor Regulation was created

by 42 U.S.C. §5843. This Office handles liciinsing

9 5
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and regulations involvJng all facilities and materials

licensed under the Atomic Energy Act or 1954 asso-

ciated with the construction and operation of

reators.

3. Me Office of Nuclear Safety and Safeguards, created

by 42 U.S.C. §5844, handles the licensing and reg-

ulations involving processing, transporting and

handling of nuclear materials, including safe-

guards and theft.

4. All research and development activities are ,controlled

by the Energy Research and Development Administration,

also created by Public Law 93-438.

9 6
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B. National Environmental Policy Act of 1969

(NEPA) 42 USC §4321 et_seq. (1970)

1. Requires an environmental impact

statement to weigh environmental factors

in any consideration of major federal

action significantly affecting the quality

of the human eirAronment. Nuclear power

plant licensing, material licensing, waste

disposal and nuclear detonations are major

federal actions. Calvert Cliffs' coordination

Committee v Am, 449 F.2d 1109 (D.C. Cir. 1971).

2. EPA - under NEPA, other federal statutes,

the Executive Reorganization Plan No. 3

of 1970 (35 Fed. Reg. 15623) (1970) and a

variety of interagency memoranda, the EPA

has substantial powers and responsibilities

relating to radiation.

a. Federal Radiation Council - established

to advise the President on radiation

matters affecting health and to provide

federal agencies with advice on radiatlon

standards. These function are now

performed by EPA and the Council

abolished.

b. Hureata of Radiological Health (of HEW)

established to provide research and

advices functions. transferred to EPA.
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c. Standards - EPA now holds the AEC's

former authority to set limits for the

emmission of radiation into the en-

vironment.

d. Ocean disposal - EPA permit reiuired

for the transportation of radioactive

wistes for the purpose of ocean disposal.

0, Research and development - 814 may

undertake such projects and may provide

training and grants to the states.

f. Discharges - AEC and EPA memorandum

of understanding states that AEC would

assure that discharges from licensed

facilities wciuld not exceed generally

applicable standards established:by

the EPA, 38 Fed. Reg. 24936 (Sept. 11, 1973).

C. Miscellaneous

1. Transportation - the Dept. of Transportation.Federal

Aviation Administration, Postal Service and Coast Guard all

regUste the trampartattmofradicactive materials..

Ileattlx4p are presently in progress in Washington, D. C.

2. Safety

a, Radiation Control for Health and Safety

Act of 1968, 42 USC 2636 (1970)

1, HEW may set standards for the emission

of radiation from electronic products

such as microwave ovens.
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2. Technical advisory panel established.

b. Occupational Safety and Health Act of

1970 (OSHA), 29 USC §651 (1970)

1. Secretary of Labor may establish

as an occupational *health and safety

standard any standard established

by any federal agency.

2. AEC rules control except where they

are inapplicable then the secretary's

regulations prevail.

III. Bibliography

A. Green and Fridkis, "Radiation and the Environment,"
4

Federal lnvironmentyl Lia, Environmental Law
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SOLID WASTE

I. Colorado

A. Solid Waste Disposal Sites and Facilities,

C.R.S. '73, 30-20-101 et seq.

1. "Solid Waste" means garbage, refuse, sludge of

sewage disposal plants, and other discarded solid

materials, including solid waste materials result-

ing from industrial, commercial, and community

activities, but does not include agricultural wastes.

2. "Solid wastes disposal site and facility" means

the location and facility at which the deposit and

final treatment of solid wastes occur.

3. Certificate of Designation: It is_unlawful for any

person to operate a solid waste disposal site and

facility in an unincorporated portion of any county

without a certificate of designation issued by the

county commissioners.

4. Application

a) A detailed one must be filed with the county

commissioners.

b) The application must-be approved by the Colo.

Dept. of Healthwhich has established pertinent

rules and regulations concerning odor and rodent

control, water and air quality, and fencing.

c) In considering an application, the-board of

county commissioners shall take into account

the effects of such a facility on the sur-

rounding land, convenience and accessibility

to users, wind and climatic conditions, ability

of applicant to comply with state laws, and

rules and regulations of health departments,

and other information presented at a public hearing.
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d) Certificate is subject to revocation for failure

to comply with applicable laws, rules and

regulations.

. 5. Private disposal - allOwed only at an approved site

or on one's own property so long as it does not

constitute a public nuisance and is in accordance

with pertinent rules and regulations of the state

health department.

6. Governmental units - may establish or contract for

a facility.

7. Technical assistance - shall be rendered to facility

owners and operators by state and local health

departments.

Public nuisance - any abandoned facility and ones

found to be operating in violation of the laws,

rules or regulations shall be deemed to be a public

nuisance and may be enjoined by the state, county

or municipality.

9. Violations - misdemeanor; each day of violation is

a separate offense and is punishable by finfl of

$100. and imprisonment for not more than 7(1 days,

or both.

B. Solid Waste Disposal Districts, C.R.S. '73, 30-20-201

et seq. - Counties may establish such districts for the

collection'and disposal of garbage and waste in unin-

corporated areas.

C. Litter

1. "Litter" means all rubbish, waste material, refuse,

garbage, trash, debris, or other foreign substances,

solid or liquid, of every form, size, kind and

description.
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2. Prohibition - no person shall deposit, throw orl

leave any litter on any public or private property

unlees the property is designated for disposal and

the disposal ie authorized, the litter is placed in

a receptacle installed for that person, such psc_11

is in lawful possession of such property or th at

is done under the direction of the owner or tenant.

3. Penalty

a) Littering is a class 2 petty offense punish-

able by a fine of $15. if only one item is

deposited; more than one item creats a class 1

petty offense punishable by a fine of not.more

than $500 fine or not more than 6 months

imprisonment, or both.

b) At its discretion, a court may suspend a fine

upon the condition that the convicted person

gather and reinove litter from some specific

property.

D. Abandoned Autos

1. "Abandon" means to leave on public property or

private property without permission with the intention

not to retain possession or to assert ownership;

prima facie evidence of intent is leaving a motor

vehicle unattended and unmoved for 7 days, removing

license plates and identifying marks, a vehicle so

damaged its only value is for junk or salvage, failure

to remove a vehicle within 3 days after notification

and request to move by a law enforcement agency.

2. Penalty - class 3 misdemeanor punishable by a fine

of $50.-700, and not more than 6 months imprisonment,

or both.

E. Junkyards - see Aesthetics
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II Federal

A. The Solid Waste Disposal Act of 1965, 42 uSC S3251 (1970)

1. Policy - solid waste disposal recognized as a

problem of national impact which frequently creates

sceni:.: blights, health hazards, and air and water

pollution.

2. Research and financial assistance

a) Dept. of Health, Education and Welfare primarily

responsible for research and technological

development programs for improved solid waste

disposal.

b) State and local gLivernments may Obtain technical

and financial assietance for research,

planning and personnel training.

B. The Resource Recovery Act of 1970 (amendments to the 1965

Act) 42 USC S3251 et seq. (1970)

1. Expanded the federal role in solid waste disposal

and gave the EPA broad responsibilities in the area.

a) Provision of technical and financial aid to

state and local governments.

b) Promotion of research into collection, revovery

and recycling of solid wastes.

c) Provision of occupational training.

d) Issuance of guidelines for disposal systems -

sanitary landfill and incinerator guidelines .

have been promulgated.

2. AgencY emphasis

a) 'Hazardous wastes (radiological, toxic, chemical

and biological wastes of potential harm to

the public health).

b) Recycling - NEPA declares a national policy of

maximizing recycling of depletable resources.
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c) Energy production from solid wastes.

d) Packaging

C. Miscellaneous

1. Ocean Dumping.- several federal statutes concern the

disposal of wastes in oceans. See, the Marine

Protection, Research and Sanctuaries Act of 1972

(Ocean Dumping Act), 33 USCA S1401 et seq. (Supp.

1973) and the Federal Water Pollution Control Act of

1972 Amendments, 33 USCA $1251 et seq. (Supp. 1973).

2. Tax Structure

a) Federal tax structure provides incentives

primarily through capital gains treatment and

depletion allowance for the production and use

of virgin resources in comparison to secondary

resources.

Proposals have been made to equalize the tax

status of virgin and secondary materials or

to favor the latter. However, the economic

disruptions of such changes and the protests

of virgin material groups make quick, significant

changes doubtful.

3. Transportation rates - it has been charged by the .

EPA and others that transportation charges discrimin-

ate against recycled and secondary materials. See,

SCRAP v. U.S., 346 F.Supp. 189 (D.D.C. 1972) and

U.S. v. SCRAP, 412 US 669 (1973).

4. Procurement of supplies - the General Accounting

Office, the Defense Supply Agency, the Federal

Highway Administration and the EPA all have studies

or programs conCerning increased federS1 use and

purchasing,of secondary materials.
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5. Proposals - Congress is now considering various

proposals either to increase or decrease federal

activity in solid waste management. Most com-

mentators expect greater federal involvement in

recycling, energy matters and in hazardous waste

disposal but a comprehensive federal regulatory

system such as exists-in other areas is improbable.

III. Nuisance

Solid waste disposals have been enjoined as'public nuisances.

See Town of.Clayton v Mayfield, 82 N.M. 596, 485 P.2d 352

(1971) (operation of a junkyard enjoined as a nuisance even

though town ordinances existed which could subject the junk-

yard to several penalties for violations).

IV. Bibliography

A. Bryson, "Solid Waste and Resource Recovery," Federal

Environmental Law, Environmental Law Institute, pp.

1290-1315 (1974).

B. Council on Environmental Quality, 5th Annual Report

(Dec. 1974).
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WEATHER MODIFICATION

I. Colorado - Weather Modification Act of 1972, C.R.S.

36-20-101, et seq.

A. "Weather Modification" means any program, operation,

or experiment intended to induce changes in the composi-

tion, behavior, or dynamics of the atmosphere by

artificial means.

B. The State of Colorado claims the right to all the

moisture suspended in the atmosphere which falls or is

artificially induced to fall within its borders. Said

moisture is dedicated to the use of the people of

Colorado pursuant to Article XVI, Secs. 5 and 6 of the

Colorado Constitution and as provided by law. The

state claims the prior right to increase or permit the

increase of precipitation and to modify the weather.

Administration

1. Executive Director of the Department of Natural

Resources, assisted by a public advisory com-

mittee, administers the licensing and permit

programs and may conduct or contract for.research.

2. Regulations have been promulgated and are avail-

able from the Department.

3. Cease and desist orders may be issued'by the

Director.

D. Licenses

1. NO person may engage in weather modification

without a license.

2. Licensee must meet strict educational and

experience requirements.

E. Permits

1. Each weather modification project must be
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authorized by a permit ind be conducted under the

supervision of a licensee.

2. Each project must provide a detailed operational

plan, proof of financial responsibility, notice

and a public hearing, and periodic reports.

3. Exemptions for certain research experiments and

for emergencies.

F. Violations - misdemeanors punishable by a fine of.not

more than $5,000 or imprisonment for up to 6 months,

or both.

G. Immunity and liability

1. State claims total immunity

2. Mere dissemination of materials into the atmosphere

shall not constitute a trespass or a nuisance.

3. Absence of a license is negligence per se.

4. Existence of license or permit is not admissible

as a defense in actions for damages or injunctive

relief.

H. Status - Four weather modification permits have been

issued for operations in 1975, and there are about 10

licensees. Present projects all seek to increase the

amount of precipitation, mostly lor agricultural use.

Weather mddification for the benefit of winter sports

recreation has been discussed. Experimental programs

such as CSU's are also active.

II. Federal

A. No substantive law on weather modification.

B. Several agencies have carried on projects and others

are involved in research.

C. Bureau of Reclamation has an ongoing program to enhance

spring runoff in southwestern Colorado for which their

contractor has obtained a state permit.
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III. Bibliography - (Discussion of unique tort problems, inter-

state conflicts, and impact on water law).
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B. Corbride and Moses, "Weather Modification: Law and
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WILDLIFE

1. Colorado'

A. Predatory Animals - Control, C.R..S. '73. 35-40-101 t. seq.

1. Administration

a. State Dept. of Agriculture charged with the duty

to control predatory animals which include

coyotes, wolves, mountain lions and bobcats..

b. Dept. may enter 5,rto agreements with-the federal

government, counties, associations or corporations

for such control.

c. Predatory animal fund established by a tax on

all tiheep and goats,

2. Permit system for poisoning of predators.

a. Dept. charged with adoption of an annual.permit

sifWes for the poisoning of.predators by live-

tock operators on private lands..

b. Such system must.be developed in cooperation with

the division of wildlife and must balance the

need to control predators with the protection

of humans and other foram of life.

c. Point oruse shall be at least 200 yards from

the nearest property line or public right-ofaway..

d. -Permits may set forth conditions, restrictions'

and may require th posting of public notice

that poisons are.in use.
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e. Colorado issues 200-300 permits per year with

various restrictions depending on the circumstances.

Few problems have been reported to the state al-

though a few injuries occur each year and environmental-

ists have complained about the program. The state

also undertakes limited predatory control programs

on federal lands under agreements with the federal

government which allows only, trapping or hunting

and no poisons.

Bounties - creates sYstem of bounties ($1 per coyote

and $2 per wolf) to be paid by the state.

B. Protection of Sheep and Cattle - Control Programs,

CRS '73. 3 -40-201 et. Seq.

1. Control programs

a. County commissioners, upon the recommendations

of an association of sheep or cattle growers,

may conduct4vpredatory animal control program.

Owners of 51% of the sheep or cattle can require

the establishment of a program by petition to

the county.

b. License fee on sheep and cattle instituted to

fund the protective program.

2. County control programs shall be in addition to the

state programa outlined above.

C. Rodents and Predatory Animals - Agricultural Control,

CRS '73 35-7-101 et. seq. and 201 t. seq.

1. Public nuisance - declares that in areas infested with

rodent pests such as jackrabbits, prairie dogs,

ground squirrels, pocket gophers and rats in sufficient

numbers as to materially injury agricultural or
68
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horticultural crops, such infestation is a public

nuisance.

2, Abatement

a. State Dept. of Agriculture must speedily remedy

the situation and may enter agreements with the

United States and pri7ate landowners for control

operations.

b. Cooperative agreements between landowners within

.an infested area are encouraged.

c. The Dept. may sell strychnine and other poisons

to cooperators in rodent control progxsais'but

shall keep detailed records.

d. Financial burden rests with individuals landowners

who must reimburse the government's expenses.

3. Counties - authorizes counties to purchase equip-

ment, mploy personnel, levy taxes and put into

operation any plan for the eradication and control

of rodents and predatory animals.

D. Division of Wildlife, Dept. of Natural Resources,

CRS '73, 33-1-101

1. Introduction

a. "Wildlife" means wild vertebrates, mollusks,

crustaceans, and fish.

b. It is the policy of Colorado that wildlife and

their environment and the naturalescenic,

scientific and outdoor recreation areas of this

state are to be protected, preserved, enhanced

1 1 0
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and managed for the use, benefit, and

enjoyment of the people of Colorado and visitors

to this state. 33-1-101 (1)

c. All wildlife within Colorado not held by lawfully

acquired private ownership is declared to be

the property of this state for the use and benefit

of all people. Right, title, interest acquisition,

transfer, sale or possession .ofwildlife shall

be permitted only as provided for by law. 33-1-104

2, The general administration of wildlife matters

(is., hunting, land acquisition, fishing, wildlife

prograns and construction of recreational facilities)

lies with the Division of Wildlife which is under

the jurisdiction of the Wildlife Commission, a public

body appointed by the Governor.

3. Federal Cooperation - Colorado, thru the division

has assented to the Pittman-Robertson Act (wildlife

restoration) and the Dingell-Johnson (fish restoration

and management) which are federal statutes providing

financial aid to assenting states. 32-2-101

E. Damage by Wildlife, CRS'73. 33-3-107

a. State of Colorado shall be liable for only certain

damages caused oy wildlife.

1, Dosages to real or personal property caused by

bear or mountain lion ($200 deductable for each

30 day period)

2. Damages caused by wildlife under the direct

control of the divisian of wildlife.
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3. Damages caused by the use of damage prevention

materials under the contrdl of persons under the

direction of the division.

4. Damages caused by "big game" to orchards established

prior to 1/1/70, crops under cultivation or

harvested.

b. Excessive damages shall be grounds for the division

to authorize the killing of a specified number of

the wildlife causing the damage.

c. Procedure

1. Claims made to the division.

2. Arbitration may be invoked by claimant.unless

the division denies liability.

3. Actions for review of the division's denial and

for damages may be brought in the distriCt court

of the judicial district wherein the damage

occurred.

4, Payments of claims are by warrantfrom the game

dash fund.

F. Protection of Fishing Streams

1. No state agency shall obstruct, damage, diminish,

destroy change, modify or vary any natural existing

shape and form of any stream or its banks or tribu-

taries by any construction without first notifying

the wildlif commission.

2. Notice shall be given not lees than 90 dayc prior

to construction and.shall detail the operatio
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3. If the commission finds an adverse effect on the

stream it shall notify the agency with recommendations

for alternatives.

4. If the agency refuses to modify its original plans,

the commission May seek arbitration by the governor

who shall decide the matter without judicial review.

G. Nongame and Endangered Species Conservation Act,

CRS'73, 33-8-101 et. seq.

1. The division of wildlife shall study, manage and

prepare a list of nongame and endangerod species amd

may issue rules and regulations pursuant to such

functions.

2, Except as provided for by law, no person shall take,

possess, transport, export, process, sell or offer

to sell either nongams wildlife designated by the

division to be.in need cf management or any species

indigenous to this state determined to be endangered.

Permits for such acts may be issued..

3. Violations - misdemeanors,punishable by fines of

t5041000 and imprisonment for up to 1 year or both.

H. Miscellaneous

1. Birds - protection and regulation of birds and bird

hunting. CRS'73, 33-20-101 et. seq.

2. Fish - regulation of fishing, fish eggs and stocking.

CRS'73, 33-21-101 et. seq.

3. Furbearers and Trapping - provision concerning

trapping licenses, use of dogs, fur dealers, and

destruction of beaver and muskrat dams. CRS'73,

33-22-101 et. seq. 113
72
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a. House Bill 1041 ('74 S.L., Ch 80, p 335) -

defines "Natural resources of statewide

imvortance" as shorelands of major publicly-

ownedreservoirs and significant wildlife

habitats in which wildlife species, as

identified by the division of wildlife, in

a proposed area could be endangered..

Local governments shall give consideration

to the protection of areas essential for

wildlife habitat: Areas containing or

having a significant impact.upon, such

wildlife habitats may be declared areas of

state interest amd any development therein

would require a permit.

b. The Local Government Land Use Control

tniiiaing Act of 1974, H.B. 1034, ('74

Ch 81. p. 353)- authorizes local governments

to regulate the use of land by protecting

lands from activities which would cause

immediate or forseeable material danger

to significant wildlife habitat and where

an activity would endanger a wildlife specie.

/I, Federal

A. The Fish amd Wildlife Coordination Act, 16 USC §661,

et. seq. (1970)

1. Policy - that wildlife conservation shall receive

equal consideration and be coordinated with other

features of water-resource development.
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2, Consultation - any water-resources development

project of the United States or licensed by the

p.s. must be preceeded by consultation with the

U.S. Fish and Wildlife Service, the Dept. of the

Interior, and the head of the state wildlife agency

with a view to the conservation of wildlife resources.

If the project is one_of a federal agency, it mUst

make adequate provision for the conservation and

management of wildlife. See, Akers v Resor4 339

F, Supp. 1375 (W. D. Tenn 1972)

3. Cooperation - Secretary of Interior shall provide

assistance to'states and private and public groups

in the development and protection of wildlife.

Additionally, the Secretary may direct wildlife

studies including,the effects of pollution on wild-

life.

B. The Endangered and Threhtened Species Preservation

Act of 1973, Pub. Law 93-205, 93rd Cong. lst Sess.

(1973) 87 Stat 884,(repealed the Endangered Species

Conservation Act of 1969, 16 USC §668 ala et. seq.)

I. Policy - all federal agencies shall seek to conserve

endangered and threatened species and shall utilize

their authorities to fUrther the purposes of this

act. Recognition given to the aesthetiqpecological

values of wildlifepand that state program meeting

national standards are essential to wildlife

conservation.
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2. Scope

a. Fish and Wildlife - defined so as to include

every member of the animal kingdom and its

eggs end bodily parts.

b. Plants - defined broadly and entitled to federal

protection for the first time under the 1973

act. However, until the Smithsonian Institution

completes its plant study and recommendei legis-

.lation, plant protection goes only to import-

export situations.

3. Classification

a. Endangered - a species in danger of extinction

throughout all or a significant portion of

its range.

b. Threatened - a species likely to become endangered.

c. Secretaries of Interior (primary responsibility)

and Commerce shall prepare the classification

lists of endangered and threatened species.

4. Prohibitions

a. Endangered species - virtually all acts which

tend to diminish species are prohibited.

Taking, transportation and sale of endangered

species are included.

b. Threatened species - it is unlawful to violate

a regulation issued by the Secretary concerning

threatened species. .Since the Secretary is

still in the early stages of listing threatened

species and of formulating regulations there

are no prohibitions. 75
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5. Penalties

a. Criminal - fines of up to $20,000 and one year

imprisonment. Conviction may also result in

loss of federal lease or federal fishing

and hunting permit. Informers may receive

up to $2500.

b. Civil - fines of up to $10,000.

6. Administration

a. Licenses - Secretary of Interior shall license

all importers and exporters of fish, wildlifs

and plants and may grant limited exemptions

from the Act by permit.

b. Land acquisition - Secretary must consult the

state but shall seek to acquire essential wild-

life habitat. Monies made available,from the

Land and Water Conservation Fund. 16 USC

§460 (1970), and lands purchased shall be

part of or coordinated with the National

Wildlife Refuge System, 16 USC §715 (a) (1970).

c. Intergovernmental cooperation -

1. States - the Secretary shall encourage and

assiet states in a conservation program

for the threatened and ndangered species

and if they meet national standards he can

pay up to two-thirds of the cost of the

program.

2. International - promotes and urges coopera-

tion with other nations to further the

purposes of the act.
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7. Citizen participation - the 1973 aCt grants limited

rights to citizens to participate by comments and

petitions in the casssification and regulations

processes, and to bring suit.

C. Miscellaneous - federal laws concerning wildlife are

too nimerous to list and outline. The following laws

are among the more will known and important. 'See

generally, Chapter 16 of USC.

1. National Wildlife Refuge Systems, 16 USC §715 (a)

(1970). - established in 1966 as a network of lands

and wa.ters to meet the peoples needs for arias
,, ,,, , ,

where the entire spectrum of human benefits associated

with wildlife are enhanced and made available.

Thus, hunting and fishing as well as conservation

are promoted.

2. Migratory.Bird Treaty Act, 16 USC §701 (1970). -

see, Notes "The Migratory Bird Treatys Another

Feather in the Environmentalist'sCap," 19 a. Dakota

am6 307 (1974), for complete discussion in-.

eluding possible legal actions brought under.the

Act.

The Bald Eagle Act, 16 USC $668 (1970)

4, Wild Horses and Burros Act, 16 USCA §133 -

this Act was recently declared unconstitutional,

at least in part, as being in derogation of the

sovereign right of a state to.rSgulate wild animals

within its boundaries.
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Marine Mammal Protection Act of 1972, 16 USC

51361 et. seq. (Supp. 1973) - creates a

moratorium on the taking and importation of marine

mammals and a permit system for long term

regulation.

6. Estuarine Areas Act, 16 USC §1221 et. seq. (1970)

study and inventory all estuaries and comment

upon any federal projects affecting such areas.
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To: Participants, Environmental Law II Institute at Vail, Colorado

III From: Kent R. Olson Date: August 17, 1976

FREEDOM OF INFORMATION ACT (FOIA)
(5 U.S.C. §§551-552: originally passed on 9-6-66, effective date 7-4-67;

amended 11-21-74, effective date 2-19-75)

I. Who can be required to'disclose?

A. FOIA is a mandatory disclosure requirement for federal a encies, not for
federal lessees or other non-federal agencies. -3ii-Rinegot ation Bd. v.
Bannercraft Clothing Co., 415 U.S. 1, 16 (1974);-Uumman Aircraft Eng.
Corp. v. Renegotiation Bd., 482 F.2d 710, 714 (D.C. Cir. 1973); Soucie
v. David, 448 F.2d 1067, 1073 (D.C. Cir. 1971).

B. Several federal bodies, including Congress and the federal courts, are
specifically exempted from the definition of "agency" in §551(1).

C. In 1974, t552(e) was added to the FOiA, ,Aich expanded this "agency"
definition to include "any executive department, military department,
Government corporation, Government controlled corporation, or other
establishment in the executive branch of the Government (including the
Executive Office of the President), or any independent regulatory agency."
See Rocap v. Indiek, F.2d (D. C. Cir. 1976), 45 L.W. 2019
'Wily 13, 1976), whicE-Teld that the Federal Home Loan Mortgage Corporation
came within this expanded "agency" definition.

II. What must be disclosed?

A. FOIA requires only records be disclosed. See §552(a)(3).

B. The term "records" is not defined in the FOIA.

C. Former Attorney General Ramsey Clerk, in a memorandum under date of
June, 1967, to guide federal agencies in implementing the FOIA,
defined "recordsP to encompass "all books, papers, maps, photographs,
or other documentary materials, regardless of physical form or
characteristics. . ."

D. This definition of records was essentially accepted in Save The
Dolphins v. U.S. Dept. of Commerce, 404 F.Supp. 407, 411 (N.D. Cal. 1975),
which held that the term "records" is not limited to written documents,
but also includes motion picture film. Cf. Stokes v. Brennan, 476
F.2d 699 (5th Cir. 1973).
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III. Must all records be disclosed by the agency?

A. If the records do not fall within one or more of the nine FOIA exemptions

in 552(b), the agency must disclose them; an agency's disclosure obliga-

tions are construed broadly and these nine exemptions narrowly, and any

ambiguities are resolved in favor of disclosure. See Dept. of Air Force v.

Rose, supra, U.S. at , 48 L.Ed.2d at 21,747 L.W. at 4505-06;

Renegotiation Bd. v. Bannercraft Clothing Co., supra, 415 U.S. at 19,22; EPA V.

Mink, supra 410 U.S. at 80; Ethyl Corp. v. EPA, 478 F.2d 47, 49 (4th Cir.

1973); Fisher v. Renegotiation Bd., 473 F.2d 109, 112 (D.C. Cir. 1972);

Sears, Roebuck & Co. v. General Services Admin., 384 F.Supp. 996, 1001

(D.C.D.C. 1974).

B. Such a strict construction is valid as a general approach, but is not

absolute nd is not a substitute for thinking through on the merits
whether the two or more constructions of an exemption are of equal force

in terms of the language and purpose of the exemption. See FAA Adminis-

trator v. Robertson, 422 U.S. 255 (1975); Vaughn v. Rosen, 523 F.2d 1136,

1149 n.9 (D.C. Cir. .1975).

C. By way of example, this broad disclosure policy is recognized by the

Department of the Interior's regulations. See 43 C.F.R. §2.13(a) (1975).

IV. To whom must disclosure be made?

A. Records must be made available "to any person." See §552(a)(3).

B. The interest or want of interest of a 'person" in the disclosure
ts irrelevant. See Robles v. EPA, 484 F.2d 843, 846-47 (4th Cir.
1973). Cf. EPA v. Mink, 410 U.S. 73, 92 (1973).

C. "Person" is defined in §551(2) as including "an individual, partnership,
corporation, association, or public or private organization other than
an agency." See Neal-Cooper Grain Co. v. Kissinger, 385 F.Supp. 769,
776 (D.C.D.C77974), where a foreign government (Mexico) was held to come
within this "person" definition.

V. What if the agency refuses to disclose?

A. The person seeking the disclosure may bring an action to enjoin the
agency's refusal to disclose in the U.S. district court for ahy of
the following districts:

1.
where the complainant resides; or

2. where the complainant has its principal place of business; or

3. where the agency records are situated; or

4. in the District of Columbia. See §552(a)(4)(A).

-2-
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B

Burden of proof is on the agency to sustain its refusal to disclose in

such an injunctive proceeding. See §552(a)(4)(8).

C. The federal district court in such a proceeding must determine the
matter de novo. See §552(a)(4)(8); Sears, Roebuck & Co. v. General
ServiLes Admin., 432 F.Supp. 378, 382-83 (D.C.D.C. 1975).

D. Excbpt as to causes the court considers fyf greater tmportance, such a
proceeding 4nd appeals therefrom "take precedence on the docket over
all cases and shall be assigned for hearing and trial or for argument
at the earliest practicable date and expedited in every way." See

§552(a)(4)(D).

E. The 1974 amendment to the FOIA has imposed further limitations and sanctions
on an agency's refusal to disclose, which are discussed in item XI.0 and
D hereinafter.

VI. What if any portion of the records requested to be disclosed contain information
covered by any of the nine exemptions in 5552(b)?

If the agency refuses to segregate'the disclosable and nondisclosabl
of the information, the federal district court may do so in camera.
(4)(B); Dept. of Air Force v, Rose, _____U.S. at 48 L.Ed.2d

tIrL.19441=1.0der11:7,d42i illrir9927 17.ehea7nrderIndF121n.
EPA v. Mink, supra 410 U.S. at 91-93.

e portions
See §552(a)

at 28-29,
367 (4th
049. Cf.

VII. What is the effect of-the agency's promise to 9ne submitting records that it will

not disclose them?

Even though an agency promises not to disclose and such promise induces one to
submit records to that agency, a court would not have jurisdiction to sustain
the agency's refusal to disclose if the records do not fall within one or more

of the nine FOIA exemptions. See Petkas v. Staats, 501 F.2d-887, 889-90 (D.C.
Cir. 1974); Robles v. EPA, supra 481. F,2d at 846; Union Carbide Corp. v. FTC,
No. 76-0793 (D.C.D.C. May 7, 1976); Pharmaceutical Mfrs. Ass'n v. Weinberger,

4slulprFILOI&PF.E:P.57a9t 41:1:11.2LuMetTggevT.h;eptcltIdMinij.:Sideriug.C79b:rce,
806 (S.D.N.Y. 1969), dismissed as moot, 436 F.2d 1363 (2d Cir. 1971).

VIII. Is a person's right to disclosure under the FOIA increased or diminished by the
fact that such person is 4n liti ation?

The FOIA does not increase or diminish one's litigation discovery rights. See

Renegotiation Bd. v. Bannercraft Clothing Co., supra 415 U.S. at 24; Electri-Flex
Co. v. NLRB, 412 F.Supp. 698, 702 (N.D.T'l. 19761Wifapital Cities Communications,
Inc. v. NLRB, 409 F.Supp. 971, 977 (N.D.L41. 1976); Lcca: 30 v. NLRB, 408 F.Supp.
520, 524 (E.D.Pa. 1976); Climax Molybdenum Co. v. NLRB, 407 F.Supp. 208, 209 (D.

Colo. 1975).
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IX. Can an agency be enjoined from disclosing records (a "reverse-FOIA suit")?

A. Most courts start with the premise that the FOIA makes disclosure mandatory
unless the records come within one or more of the nine FOIA exemptions, but,
that if these records do come within at least one of these exemptions, the
FOIA makes non-disclosure thereof by the agency discretionary, not mandatory.
See Pennzoil Co. V. FPC, 534 F.2d 627, 629-30 (5th Cir. 1976); Charles
River Park "A," Inc. v. Dept. of H.U.D., 519 F.2d 935, 942 (D.C. Cir. 1975);
Chrysler Corp.-v. Schlesinger, 412 F.Supp. 171, 175 (D.Del. 1976); Sears,
Roebuck & Co. v. General Services Admin., Supra 402 F.Supp. at 382. Contra,

Westinghouse Electric Corp. v. Schlesinger, 392 F.Supp. 1246, 1260 (E.D.Va.

1974). Cf. Moore-McCormick Lines, Inc. v. I.T.O. Corp. of Baltimore, 508
F.2d 945, 950 (4th Cir. 1974) (aictum).

B. Sovereign immunity is not applicable.

1. Review of an agency's action under the Administrative Procedure
Act (APA) constitutes a waiver of sovereign immunity. See Sears,

Roebuck & Co. v. General Services Admin., supra 384 F.Supp. at 1001.

2. Sovereign immunity is not a bar to a proceeding to enjoin an agency's
disclosure under the FOIA. See Burroughs Corp. v. Schlesinger, 403
F.Supp. 633, 634-36 (E.D.Va. 1975).

C. Some courts might limit relief in a "reverse-FOIA suit" to a declaratory
judgment or ludiciai review under the APA. Cf. Sears, Roebuck & Co. v.
General Services Admin., supra 402 F.Supp. aT1.82-83.

1. Declaratory judgment

(a) This was the only relief sought in Sears.

(b) De novo standard applies in such review.

(c) If the agency's decision to disclose is based solely
on its finding that it is compelled to do so by the
FOIA, there is an "actual controversy," and a declaratory
judgment is an appropriate remedy.

2. Judicial review under the APA

(a) If an agency wants to exercise its discretion to disclose
records falling within one or more of the FOIA exemptions,
the FOIA does pot =Ay and thy remedy of the Person Seeking
to prevent a disclosort tnereo. is unaer tne joaicial rev,ew

section of the APA. Cf. Charles River Park "A," Inc. v.
Dept. of H.U.D., supri719 F.2d at 941.
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(b) The standard to be applied in such a review is "arbitrary,
capricious, an abuse of discretion, or otherwise not in
accordance with law." See also Charles River Park "A,"
Inc. v. Dept. of H.U.D., supra 519 F.2d at 943; Chrysler
Corp. v. Schlesinger, supra 412 F.Supp. at 177. Cf.

Burroughs Corp. v. Schlesinger, supra 403 F.Supp. at 636.

(c) In applying this standard, applicable statutes, orders, rules
and regulations must be considered.

(d) In applying this standard, the FOIA's exemptions are
relevant only as guidelines. See also Pennzoil Co. v.
FPC, supra 534 F.2d at 630. Contra, Neal-Cooper Grain
Co.'v. Kissinger, supra 385 F.Supp. at 775.

3. However, as a practical matter, many courts have granted injunctive
relief in a "reverse-FOIA suit."

(a) Temporary restraining orders and/or preliminary injunctions were
granted in the following cases.

(i) Charles River Park "A," Inc. v. Dept. of H.U.D.,
supra 519 F.2d at 938, 944.

Pennzoil Co. v. FPC, supra 534 F.2d at 629-32.
The court here considiFiaTheveral standards:
"[Un the proper case, where releasing the
information serves no legitimate function";
abuse of discretion under the APA; balancing of
public and private interests.

(iii) Union Carbide Corp. v. FTC, F.Supp. ,

(No. 76-0793, D.C.D.C., May 77T076).

(iv) Burroughs Corp. v. Schlesinger, supra 403 F.Supp.
at 637.

(v) Westinghouse Electric Corp. v. Schlesinger, supra
392 F.Supp. at 1250-51. In this case, the court
applied a de novo standard.

( ) Permanent injunction granted in Chrysler Corp. v. Schlesinger.
supra 412 F.Supp. at 177-78.

4. Other courts have considered injunctive relief in a "reverse-FOIA
suit," but have denied such relief based on a failure to show "a
reasonable probability of prevailing on the merits." See Neal-
Cooper Grain Co. v. Kissinger, supra 385 F.Supp. at 775.

-5-
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5. May courts under their inherent and traditional equity powers
enjoin an agency from disclosing FOIA records?

(a) Renegotiation Bd. v. Bannercraft Clothing Co., supra
415 U.S. at 19-20, suggests that such an injunction
may be proper, although this language is dictum, because
the issue therein pertained to an exhaustion of adminis-
trative remedies in a renegotiation case wherein an
injunction was sought to enjoin an agency from withholding
records.

(b) Other cases in which injunctive relief was sought to enjoin
an agency from withholding records:

(i) See Nat'l Parks and Conserv. Ass'n v, Morton, 498
F72d 765, 770 (D.C. Cir. 1974), wherein this court
gratuitously noted that FOIA exemption (4) "may be
invoked for the benefit of the person who has pro-
vided commercial or financial information if it can
be shown that public disclosure is likely to cause
substantial harm to his competitive position,"
even though the agency has no interest in keeping
the information secret.

(ii) See Pharmaceutical Mfgs. Ass'n v. Weinberger, supra
TUT F.Supp. at 444.

(4ii) Cf. Bannercraft Clothing Co. v. Renegotiation Bd.,
F.2d 345 (D.C. Cir. 1972).

(iv) See also Note, Administrative Law -- The Freedom
5TMT67-Mation Act and Equitable Discretion, 51
DEN. L.J. 263 (1974).

X. What are these nine FOIA exemptions?

A. Exemption (1) --"(A) specifically authorized under criteria established
by an Executive order to be kept secret in the interest of the national
defense or foreign policy and (B) are in fact properly classified pursuant
to such Executive order"

1. Prior to the 1974 Amendments to the FOIA, this exemption read:
"specifically required by Executive order to be kept secret in
the interest of the national defense or foreign policy". EPA
v. Mink, supra 410 U.S. at 81-84, discusses the legislative
history of the former version of this exemption.

2. The leading case on this exemption, as amended in 1974, is
Alfred A. Knopf, Inc. v. Colby, 509 F.2d 1362 (4th Cir. 1975),
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cert. denied, 421 U.S. 992, rehearing denied, 422 U.S. 1049.
ATTfhat need be shown relative to eleiiiii-(B) of this exemption
is that the information is classifiable and that it is embodied
in a classified document. See Knopf, supra 509 F.2d at 1369.

3. What is the relationship of this exemption to "executive privilege"?

(a) The government must make an express claim of this privilege.
See Soucie v. David, supra 448 F.2d at 1071-72.

(b) As co records not qualifying as "state secrets," only
those portions of such records which are a part of
the "deliberative or policy-making processesH of govern-
ment, and not the "purely factual" material therein, are
entitled to this exemption's protection. See Ethyl Corp. v.
EPA, 478 F.2d 47, 51-52 (4th Cir. 1973).

(c) If the President has determined by Executive Order to keep
particular documents secret, the courts are not free to
inquire into the soundness of executive security classi-
fications where the agency invokes this exemption. See
Schaffer v. Kissinger, 505 F.2d 389, 390 (D.C. Cir. T§74).

(d) The relationship between "executive privilege" and exemption
(5) is discussed in NLRB v. Sears, Roebuck & Co., 421 U.S.
132, 150 (1975).

1111
B. Exemption'(2) "related solely to the internal personnel rules and

practices of an agency"

1. Application of this exemption to prevent disclosure of records
by an agency has been strictly construed.

2. The leading case is Dept. of Air Force v. Rose, supra U.S. at

, 48 L.Ed.2d at 22-26, 44 L.W. at 4506-08. Where-aTielosure
poses no risk of circumvention of an agency's regulation, this
exemption does not apply to matters in which the public interest
is "genuine and significant." In Rose, this "public interest" was
in the disclosure of case summariii-Er cadet honor and ethics hearings.

3. There is a presumption that the public lacks any substantial interest in
routine "house-keeping" matters, such as parking facilities,
lunchrooms and sick leaves, in contrast to personnel management eval-
uations. See Vaughn v. Rosen, marl 523 F.2d at 1141.

C. Exemption (3) -- "specifically exempted from disclosure by statute"

1. FAA Administrator v. Robertson, 422 U.S. 255 (1975) is the leading
case on this exemption.

-7-
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(a) A broad definition of "specifically exempted" was adopted
and a split oV authority among some circuits was resolved.
Theretofore, the D.C. Circuit in Schechter v. Weinberger,
506 F.2d 1275 (D.C. Cir. 1974), and the Third Circuit in
Stretch v. Weinberger, 495 F.2d 639 (3d Cir. 1974), had
construed this language more narrowly; the Ninth Circuit
in California v. Weinberger, 505 F.2d 767 (9th Cir. 1974),
and the Fifth Circuit in Sears v. Gottschalk, 502 F.2d 122
(5th Cir. 1972), had construed this language in a manner
similar to that in RObertson.

(b) Statute in question was 49 U.S.C. §1504, which provides in
relevant part:

"Any person may make written objection to the public dis-
closure of information.contained in any application, report,
or document filed pursuant to the provisions of this chapter
or of information obtained by the Board or the Administrator,
pursuant to the provisions of this chapter, stating the
grounds for such objection.Whenever such objection is made,
the Borad or Administrator shall order such information
withheld from public disclosure when, in their judgment, a
disclosure of such information would adversely affect the
interests of such person and is not required in the interest
of the public. . . ."

(c) The following factors were considered by the Supreme Court
in Robertson:

The language of this exemption contains no "built-in"
standard as in the case of the other exemptions.

(ii) The legislative history of the FOIA discloses that
Congress did not intend to repeal the many statutes
(nearly 100) which restrict public access to specific
government records.

(iii) The Civil Aeronautics Board brought this particular
statute to the attention of the House and Senate in
the 1965 hearings, and no question or challenge was
raised to the CAB's position that this statute came
within this exemption.

(iv) As a practical matter, the term "specific" cannot be
read as applying only to documents specified, because
Congress would be faced with "a virtually impossible
task."

(v) Neither the overall Congressional scrutiny of the FOIA
in 1972 nor the FOIA amendments in 1974 changed this
exemption.
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2. Cases subsequent tO RObertson

(a) AccOrd, Citizens for a Better Environment v. Dept. of
Commerce, 410 F.Supp. 1248 (N.D.I11. 1976).

(b) Cf. GTE Sylvania v. Consumer Product Safety Comm., 404
F.Supp. 352, 369-70 (D.Del. 1975).

3. Does 18 U.S.C. §1905 come within this exemption? No. This
statute provides, in relevant part, for fine and imprisonment
for anyone,

. . being an officer or anployee of the United States or of
any department or agency thereof, [who] publishes, divulges, dis-
closes, or makes known in any manner or to any extent not authorized
by law any information coming to him in the course of his anployment
or official duties . . ., which information concerns or relates to
the trade secrets, processes, operations, style of work, or
apparatus, or the identity, confidential statistical data, amount
or source of any income, profits, losses, or expenditures of any
person, firm, partnership, corporation, or association. . . ."

See Charles River Park "A," Inc. v. Dept. of H.U.D.,supra 519 F.2d
at 941 n.9; Sears, Roebuck & Co. v. General Services Admin., supra
402 F.Supp. at 381 n.3.

111, 4. Apart from the question of statutory specificity,.what is the
relevance of the statute in question authorizing a disclosure
as distinguished from authorizing a withholding? See Mobil
Oil Corp. v. FTC, 406 F.Supp. 305, 309-11 (S.D.N.Y77976).

5. Can the records be "specifically exempted from disclosure by"
regulation, based on a general authorizing statute, rather than
ky statute alone? I have found no reported cases on this point. .

Cf. Mobil Oil Corp. v. FTC, supra 406 F.Supp. at 310.

D. Exemption (4) -- "trade secrets and commercial or financial information ob-
tained from a person and privileged or confidential"

1. -This provision exempts only the following:

(a) trade secrets;

(b) commercial .or financial information which is obtained
from a person and is

(i) privileged or

(ii) confidential.

-9-
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See Brockway v. Dept. of Air Force, 518 F.2d 1184, 1188 (8th
Cir. 1975); Nat'l Cable Television Ass'n., Inc. v. FCC, 479
F.2d 183, 195 (D.C. Cir. 1973). For example, doctor-patient
and lawyer-client privileged information, to the extent it is
not commercial or financial, would not be within this exemption.

2. The person furnishing the records to an agency must request the
agency to keep them confidential. See General Services Admin. v.
Benson, 415 F.2d 878, 881-82 (9th Cir. 1969); Note, The Freedom
of Information Act - The Parameters of the Exemptions - 62 GEO.
L.J. 177, lei (1973).

3. Records which are confidential in the hands of the agency to which
they are initially furnished retain their confidentiality in the
hands of all agencies to which they are subsequently furnished.
See Grumman Aircraft Eng. Corp. v. Renegotiation Bd., 425

F.2d 578, 582 (D.C. Cir. 1970.

4. What Is the meaning of "confidentiality"?

(a) The "subjective test" would prohibit disclosure where the
records would not customarily be released to the public
by the person from whom they were obtained. See Sterling
Drug, Inc. v. FTC, 450 F.2d 698 (D.C. Cir. 19711-.

(b) The "objective test" would prohibit disclosure of commercial
or financial records where such disclosure is likely to
either impair the government's ability to obtain necessary
information in the future or cause substantial harm to the
competitive position of the person from whom they were obtained.
See Nat'l Parks and Conservation Ass'n v. Morton, supra 498
F.2d at 765; Petkas v. Staats, supra 501 F.2d at 807.

See also Note, Administrative Law - Freedom of Information -
Commercial or Financial Information Conf dentia i Dis-
closure Would Impair Government Access to Information or Harm
Competitive Position of Informant, 88 HARV. L. REV. 470 (1974).

(c) Does the District of Columbia Circuit now require that both
tests be met? Cf. Pacific Architects & Eng. Inc. v. Renego-
tiation Bd., 505 F.2d 383, 384 (D.C. Cir. 1974); Charles
River Park "A," Inc. v. Dept. of H.U.D., supra 519 F.2d at
940.

(d) Other Circuits

(i) 2d Circuit -- Mobil Oil Corp. v. FTC, supra 406
F.Supp. at 312, follows Pacific Architects.
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(ii) 4th Circuit --

(A) Westinghouse Electric Corp. v. Schlesinger,
tupra 392 F.Supp. at 1249-50 appears to
follow Sterlin g Drug. Yet, reference is
made therein to deducing labor cests from
the information, whereby profit margin and
resulting vulnerability to a competitor's
price changes could be extrapolated.

(B) A later 4th Circuit case, Burroughs Corp.
v. Schlesinger, supra.403 F.Supp. at 637,
followed Nat'l Parks, but enjoined dis-
closure until a final decision was reached
after hearings on the issue of "substantial
harm" to Burroughs' competitive position.

(iii) 5th Circuit -- Continental Oil Co. v. FPC, 519 F.2d
31, 35 (5th Cir. 1975), followed Nat'l Parks in
holding non-disclosure required by this exemption.

(iv) 6th Circuit -- McCoy v. Weinberger, 386 F.Supp. 504,
367-(IETTY. 1974), followed Nat'l Parks in holding
non-disclosure required by thiiFeigT5n.

(v) 7th Circuit -- Porter County Chap. v. AEC, 380 F.Supp.
630, 636-37 (N.D.Ind. 1974), followed both Sterling
Drug and Nat'l Parks (even before Pacific Architects
did).

(vi) 8th Circuit -- Did not have an opportunity to cons;der
this question in Brockway v. Dept. of Air Force, supra
518 F.2d at 1188-89.

(vii) 9th Circuit -- Save The Dolphins V. Dept. of Commerce,
supra 404 F.Supp. at 411-12, and Hughes Aircraft Co.
v. Schlesinger, 384 F.Supp. 292, 295-98 (C.D.Cal.
1974), followed nat'l Parks in holding this exemption
inapplicable and disclosure required.

5. What is the meaning of "privileged"?

Merely because information is "privileged" under this exemption
does not mean it is necessarily "privileged" under Rule 26(b)(1)
of the Federal Rules of Civil Procedure. See' Pleasant Hill Bank
v. U.S., 58 F.R.D. 97 (D.C.Mo. 1973). Cf. Kerr vt, U.S. Dist.Ct.
for Northern Dist. of Calif., 511 F.2d T5E, 197-98 (9th Cir. 1975),
cert. 2ranted, 421 U.S. 987.
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E. Exemption (5) -- "inter-agency or intra-agency memorandums or letters
which would not be available by law to a party other than an agency
in litigation with the agency"

1. The public is entitled to disclosure under this exemption of all
memoranda and letters that a private party could discover in
litigation with an ageney, but those discovery rules can be
applied only by way of rough analogies. See EPA v. Mink, supra

410 U.S. at 85-94. Cf. NLRB v. Sears, RdiStick & Co., supra 421 U.S.

at 148-49.

2. Confidentit1-140tra-agency advisory opinions are exempt if their
disclosure would be injurious to the consultative functions of

government. See EPA v. Mink, supra 410 U.S. at 87; NLRB v. Sears,
Roebuck & Co., supra 421 U.S. at 150-51.

3. Are "deliberative" memoranda exempt?

(a) "Factual v. deliberative" approach -- Memoranda containing
only purely factual material and purely factual material
severable from a deliberative memorandum are not exempt.
See EPA v. Mink, supra 410 U.S. at 87-91; Title Guarantee
Co. v. NLRB, 407 F.Supp.. 498, 502-03 (S.D.N.Y. 1975).

(b) "Modified deliberative" approach -- Recommendations or
opinions on legal or policy matters constitute a "deliberative"
process, but disclosure under this exemption cannot necessarily
be avoided by making this process dependent 6h whether or
not a final agency decision will be reached, nor, if it
will, by continuing this process indefinitely until a final
decision is made by the agency. See Vaughn v. Rosen, supra 523

F.2d at 1144, 1146.

(c) "Common sense" approach -- This exemption applies both to
records of a "deliberative" nature and also to records
which have noitifig to do with the process of arriving at
agency positions, but which would be available to a party
in a general discovery proceeding; a "common sense"
approach will be applied to both categories. -See
Brockway v. Dept. of Air Force, supra 518 F.2d at 1190-94.

(d) "Pre- and post-decisional communications" approach --
Communications occurring after an agency has reached a
final decision are not covered by this exemption, so
long as communications prior to such decision and the
"ingredients of the decisionmaking process" are not
disclosed. See NLRB v. Sears, Roebuck & Co., suprAa
421 U.S. at 151-52; Renegotiatidn Bd. v. Grumman ircraft

Eng. Corp., supra 421 U.S. at 184; Mobil Oil Corp. v. FTC,
supra 406 F.Supp. at 315.

-12-
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4. If an intra-agency memorandum covered by, this exemption is
expressly adopted or incorporated by reference by the agency
in what otherwise would be a final opinion, such a memorandum
must be disclosed unless it falls under an exemption other
than exemption (5). 'See NLRB v. Sears, Roebuck & Co., supra
421 U.S.at 161.

5. Five general principles applicable to this exemption are enumerated
in U.S. v. J. B. Williams Co., Inc., 402 F.Supp. 796, 799
(S.D.N.Y. 1975).

6. The relationship between "executive privilege" and this exemption
is discussed in NLRB v. Sears, Roebuck & Co., supra 421 U.S. at 150.
In this connection, see the cases referred to under item LA.3,
hereinbefore.

7. An excellent article on this exemption appears in Note, The
Freedom of Information Act and the Exemption for Intra-Agency
Memoranda, 86 HARV. L. REV. 1047 (1973).

F. Exemption (6) -- "personnel and medical files and similar files the
ei-closure of which would constitute a clearly unwarranted invasion of
personal privacy"

1. The clause "the disclosure of which would constitute a clearly
unwarranted invasion of personal privacy" modifies "personnel
and medical files" rather than only "similar files." See
Dept. of Air Force V. Rose, suPra U.S. at Tit L.Ed.2d
at 26-27, 44 L.W. at 4508-09.

2. The judiciary has emphasized the "clearly unwarranted" language.

(a) A confidential matter cannot be insulated from disclosure
merely because it was stored by the agency in "personnel"
or "medical" files; a balancing of interests must be struck
between the protection of n individual's private affairs
from unnecessary public sc iny and the preservation of
the public's right to gov mental information. See Dept.
of Air Force v. Rose, su U.S. at , 48-EtEd.2d
at 27-29, 32-33, 44 L... TTOT-12. Cf.-Wiladelphia
Newspapers, Inc. v. Dept. of Justice, 405 F.Supp. 8, 10-11
(E.D.Pa. 1975).

(b) This balancing test resolves an apparent conflict in the
circuits. See Wine Hobby USA, Inc. v. IRS, 502 F.2d 133,
135-36 (3d TiT7. 1974).

(c) ln order to avoid nondisclosure under this exemption,
must there bela public interest purpose, as distinct
from the interest of a member of the public, for the
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disclosure? See Wine Hobby USA, Inc. v. IRS, supra
_

502 F.2d at 17:

3. Even if the records sought constitute "personnel" or "medical"
or "similar" files, case summaries thereof mayThot constitute
such files. See Dept. of Air Force v. Rose, supra U.S. at

, 48 L.Ed.2d at 30-31, 44 L.W. at 4510-11.

G. ExemptiOn (7) -- "investigatory records compiled for law enforcement
purposes, but only to the extent that the production of such records
would (A) interfere with enforcement proceedings, (B) deprive a person
of a right to a fair trial or an impartial adjudication, (C) constitute
an unwarranted invasion of personal privacy, (0) disclose the identity
of a confidential source and, in the case of a record compiled by a

criminal law enforcement authority in the course of a criminal investi-
gation, or by an agency conducting a lawful national security intelligence

investigation, confidential information furnished only by the confidential
source, (E) disclose investigative techniques and procedures, or (F) en-
danger the life or physical safety of law enforcement personnel"

1. Prior to the 1974 Amendments to the FOIA, this exemption read:
"investigatory files compiled for law enforcement purposes except
to the extent available by law to a party other than an agency".

2. What is the significance of the 1974 exemption (7) Amendment?

(a) It reflects a Congressional intent to narrow the original
version of this exemption and certain judicial decisions arising
thereunder, See NLRB v. Sears, Roebuck & Co., 421 U.S.
132, 164-65 (1975); Title Guarantee Co. v. NLRB, supra
407 F.Supp. at 504, 506-07; NLRB v. Hardeman Garment Corp.,
406 F.Supp. 510, 512-13 (W.D.Tenn. 1975); Philadelphia
Newspapers, Inc. v. Dept. of Justice, supra 405 F.Supp. at
11.

(b) It underscores the insufficiency of general contentions of
harm to the government's law enforcement activities. See
Title Guarantee Co. v. NLRB, sups/407 F.Supp. at 504.

3. Subcategory (C) of this exemption - "an unwarranted invasion
of personal privacy" - has been strictly construed. See
Title Guarantee Co. v. NLRB, supra 407 F.Supp. at 505; Phila-
delphia Newspapers, Inc. v. Dept. of Justice, supra 405 F.Supp.
at 12.

4. The applicability of subcategory (D) of this exemption (confidential
source) requires an express assurance of confidentiality having
been given to the source providing the information. See Title
Guarantee Co. v. NLRB, sui 407 F.Supp. at 5 l,05; Mobi611 Corp. v.
FTC, supra 406 F.Supp. at 3 4; Philadelphia Newspapers, Inc. v.
Dept. of Justice, 405 F.Supp. at 12.
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5. This exemption protects only the government's interest, and a
private party has no standing to assert it if the government
explicitly waives its interest in this exemption. See Sears,
Roebuck & Co. v. General Services Admin., supra 384-Mupp. at
1004.

6. What is meant by "law enforcement purposes"?

(a) Is not limited to criminal law enforcement. See Moore-
McCormick Lines, Inc. v. I.T.O. Corp. of BaltliFre, supra
508 F.2d at 949; Center for Nat'l Policy Review on Race and
Urban Issues v. Weinberger, 502 F.2d 370, 373 (D.C. Cir. 1974).

(b) Does not include monitoring activities. See Sears,
Roebuck & Co. v. General Services Admin.,769 F.2d 527,

529-30 (D.C. Cir. 1974). Contra, B & C Tires Co., Inc. v.
IRS, 376 F.Supp. 708, 713 T171-(D.C.Ala. 1974).

(c) Is a distinction to be drawn between the decision-making
process and law enforcement? See Philadelphia Newspapers,
Inc. v. Dept. of Justice, supri705 F.:4p. at 11-12.

(d) Must law enforcement proceedings be contemplated or imminent at
the time the disclosure is sought in order for this exemption
to be applicable?

(i) They must be contemplated, at least where no government
sources or investigative techniques are endangered. See
Moore-McCormick Lines, Inc. v. I.T.O. Corp. of Baltimore,
supra 508 F.2d at 945. Cf. Black v. Sheraton Corp. of
America, 371 F.Supp. 97,T2 (D.C.D.C. 1974).

(ii) Need not be contemplated. See B & C Tire Co., Inc.
v. IRS, supra 376 F.Supp. at 713 n.11.

(iii) Need not be imminent. See Center for Nat'l Policy
Review on Race and Urban-lisues v. Weinberger, supra
502 F.2d at 373; Rural Housing Alliance v. Dept. of
Agriculture, 498 F.2d 73, 80-81 (D.C. Cir. 1974),
supp. opinion, 511 F.2d 1347.

H. Exemption (8) -- "contained in or related to examination, operating,
or condition reports prepared by, on behalf of, or for the use of an
agency responsible for the regulation or supervision of financial
institutions"

The-only reported case even briefly discussing thit exemption is M. A.
Shapiro & Co. v. SEC, 339 F.Supp. 467, 469-70 (D.C.D.C. 1972), and this
case sheds no light on the meaning and parameters thereof.
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I. Exemption (9) -- "geological and geophysical information and data,
including maps, concerning wells"

1. I have found two reported cases on this exemption.

(a) County of Santa Barbara v. Kleppe, F.Supp. (C.D.Cal.
1976), 7 Environment Reporter, Current Developments, 541-42
(July 30, 1976), which held that geological data pertaining
to the environmental impact of drilling for oil and gas. in
the Santa Barbara Channel is exempt from disclosure under
this exemption.

(b) In Pennzoil Co. v. FPC, supra 534 F.2d at 629-32, the FPC
did not contest the fact that the records in question were
encompassed by exemptions (9) and (4), and the issue before
the court was under what circumstances would a disclosure of
exempt FOIA records be prohibited.

2. There are at least four Department of the Interior decisions on this
exemption. See Geological Survey, M-36739 (June 13, 1968); Appeals
of Freeport Sulphur Co. and Texas Gulf Sulphur Co., M36779 (Nov. 17,
1969); Appeal of Amoco Production Co., M-36841 (Nov. 9, 1971);
Appeal of J. M. Huber Corp., 79 I.D. 631 (1972).

3. There is virtually no legislative history on this exemption.

(a) The Senate Committee reporting on the Senate FOIA bill
commented on all of the exemptions except this one.

(b) The House Committee reporting on the House FOIA bill did
comment on this exemption, but its comments were meagre.
See Davis, The Information Act: A Preliminary Analysis,
34 U. CHI. L. REV. 761, 801 (1967).

4. The following quote is an excerpt from Note, The Freedom of Information
Act - The Parameters of the Exemptions, 62 GEO. L. J. 177, 206 (1973),
WEich is the most informative article I have found on exemption (9):

"No cases involving this exemption appear to have
been reported. The Federal Power Commission relied
on the exemption to deny a request by Ralph Nader for
access to reports from the American Gas Association
and reports of the Commission's independent reserve
teams relating to a survey of natural gas reserves
in the nation. Nader contended that the exemption
was aimed at safeguarding underlying seismic data
and geological maps, not estimates of reserves.
The Federal Commission answered that it is pre-
cisely the ,..jsmic data and geologic maps that are
essential arrive at reserve estimates."

1 3 7
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4111 XI: What are the 1974'FOIA Amendments?

A. §552(a)(2): Tightened the ilquirement that each agency maintain
and make available to the public current indexes identifying public
inforoW"ion. An example page of such a current index from 41 Fed.
Reg. 2::),20 (July 19, 1976) is attached hereto as Appendix B. See
Merrill v. Open Mkt. Comm. of the Federal Reserve System, 41377Supp.
494, 505 (D.C.D.C. 1976).

B. §552(a)(3): Codifies case law interpreting the former FOIA language
"request for identifiable records" as being a request which "reasonably
describes such records."

C. §552(a)(4): This is a new subsection (4), and the old subsection (4)
becomes new subsection (5).

1. Each agency must promulgate FOIA regulations.

2. The District"Court for the District of Columbia is given juris-
diction in FOIA cases in addition to the U.S. district court
for the district in which the complainant resides or has his
principal place of business or in which the agency records
are situated.

3. Case law permitting courts to examine agency records in camera
to determine if any rnords or portion thereof are exempt
from disclosure is codified.

4. An agency is required to answer or otherwise plead to an FOIA
complaint within 30 days after service, unless the court
"otherwise directs for good cause shown."

5. Courts may assess against the U.S. "reasonable attorney
fees and other litigation costs reasonably incurred in'any
case[under the FOIAj in which the complainant has sub-
stantially prevailed." See We V. Burns, 411 F.Supp. 897
(S.D.N.Y. 1976), which is the only reported case thereon that
I have found, and which applied four criteria in the Senate bill
in reaching its decision not to award attorney fees.

6. Where a court does issue such fees and costs, the court
may find that questions are raised whether agency personnel
acted arbitrarily or capriciously in withholding the records.
Whereupon, the Civil Service must promptly initiate a proceeding
to determine if disciplinary action is warranted against the
officer or employee "primarily responsible" for the withholding.

D. .5552(0(6): This is a new subsection.

1. Within 10 days (excluding Saturdays, Sundays and legal public
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holidays) after an agency's receipt of an FOIA request for
records, the agency must "determine" if it will comply with
the request. Immediately-thereafter, it must notify the person
requesting the disclosure of its decision, its reasons :therefor,
and, if the decision is negative, such person's right to appeal
to the head of the agency.

2. A decision on appeal must be made within 20 days (excluding
Saturdays, Sundays and legal public holidays) after receipt of
the appeal.

3. In "unusual circumstances," which is defined in three lengthy
categories, an agency itself may extend such 10- and 20-day
periods up to an additional 10 working days by notifying the
person requesting the disclosure thereof and its reasons therefor.
Also, the following language appears to carve out another
exception to these time l'mits:

"If the Government can show exceptional circumstances
exist and that the agency is exercising due diligence
in responding to the request, the court may retain
jurisdiction and allow the agency additional time to
complete its review of the records."

4. Failure of an agency to comply with these time limits is an
exhaustion of such person's administrative remedies.

5. Each denial of a request for records must set forth the names
and titles or positions of "each person responsible for the
denial. ."

E. §552(b)(1): This amended exemption (1), and this amendment is discussed

on page 6 hereinbefore.

F. §552(b)(7): This amended exemption (7), and this amendment is discussed

on page 14 hereinbefore.

G. §552(b): This added a sentence at the end of this subsection, which
codified case law requiring that any reasonably segregable portion of
an exempt record must be disclosed.

H. §552(d): This is a new subsection, which requires each agency to
submit a report by March 1 of each calendar year, covering the pre-
ceding calendar year, to the Speaker of the House and the President
of the Senate for referral to the appropriate Congressional committees.
Each report must include all of the following:

1. the number of determinations made by such agency not to comply
with requests for records made to such agency under subsection
(a) and the reasons for each such determination;
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2. the number of appeals made by persons under subsection (a)(6),
.

the result of such appeals, and the reason for the action upon
each appeal that results in a denial of information;

3. the names and titles or positions of each person responsible
for the denial of records requested under this section, and the
number of instances of participation for each;

the results of each proceeding conducted pursuant to subsection
(a)(4)(F), including a report of the disciplinary action taken
against the officer or employee who was primarily responsible
for improperly withholding records or an explanation of why
disciplinary action was not taken;

5. a copy of every rule made by such agency regarding this section;

6. a copy of the fee schedule and the total amount of fees collected
by the agency for making records available under this section; and

7. such other information as indicates efforts to administer fully
this section.

The Attorney General also must submit an annual report to Congress by
March 1 of each calendar year relative to the cases that have ar4-,en
under the FOIA and the Department of Justice's efforts to encoLwage
agency FOIA compliance.

I. §552(e): This is a new subsection, which expands the definition of
"agency" as discussed in item 1 hereinbefore.

XII. What practical steps can be taken to induce and expedite an FOIA disclosure?

A. Emphasize the broad disclosure obligation inherent in the FOIA. See
item III hereinbefore.

B. Make an agency establish its burden of proving that the records sought
fall within one of the nine FOIA exemptions.

C. If none of these exemptions applies, argue that disclosure is mandatory.

D. Even if one or more of these exemptions applies, contend thet disclosure
is mandatory unless a statute, order, rule or regulation makes such dis-
closure mandatory or discretionary. See item IX.A hereinbefore.

E. If ao order, rule or regulati2n makes such disclosure mand:ftory or
discretionary, ascertain the statutory basis therefor.

F. Utilize the following features of the 1974 FOIA Amendments, which are
discussed in item XI hereinbefore:
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1. the more stringent time limitations (30 days) on an agency to
answer or otherwise plead to an FOIA complaint;

2. the possibility that an agency can be assessed reasonablP
attorney fees and other litigation costs;

3. the right to obtain the names and positions of each person
responsible for the refusal to disclose;

4. the possibility that disciplinary action can be taken against
agency personnel primarily responsible for withholding
disclosure;

5. the requirement that an agency must respond to the disclosure
request within 10 days (some exceptions) and indicate its
reasons for a refusal to disclose;

6. the annual Congressional FOIA reporting requirements.

G. If it is necessary to go to court to compel or expedite a disclosure,
the D.C. Circuit probably would be your most sympathetic.forum. Cf.

Kramer and Weinberg, Freedom of Information Act, 63 GEO. L. J. 4911974).

XIII. What practical steps can be taken to prevent or delay a disclosure?

A. Be familiar with the disclosure-related statutes and regulations
applicable to each agency with whom-you have significant contact.

B. Prior to submitting to an agency any information which you feel falls
within one or more of the FOIA exemptions, segregate the exempt
information from that which is not,'stamping an appropriate non-
disclosure statement on the cover and on each page of the exempt
portions. (The danger in this approach is that a failure to so
stamp portions of any submitted information could preclude you from
later successfully contending that such portions are exempt.)

C. Prior to submitting to an agency any information which you feel falls
within one or more of the FOIA exemptions, attempt to obtain a written
agreement from that agency, pursuant to any statute, order, rule or
regulation making disclosure thereof mandatory or discretionary, not
to disclose the information.

D. If you cannot get such an agreement, seek to obtain from the agency a
written agreement whereby the agency will notify you by telephone and in
writing at least five days prior to any disclosure of information sub-
mitted by you and which you have identified as being non-disclosable.

E. Make sure the agency's "FOIA officer" has a copy of each written agree-

ment pertaining to non-disclosure of information submitted by you.

-20-

141

411



F. Upon being informed that an agency is prepared to disclose certain
of the information submitted by you and which you feel is exempt from
disclosure, and if no written non-disclosure agreement has been executed
between you and the agency, attempt to convince the agency that specific
FOIA exemptions apply, and that non-disclosure is mandatory under the FOIA,
another statute, an order, rule and/or regulation or, if discretionary, that
there are good reasons why the agency should use its discretion and
not disclose in this instance (citing the specific reasons therefor).

G. Call to the attention of the agency employee initially charged with the
decision of whether or not to disclose that his(her) decision is not
final, that the person requesting the disclosure is entitled to appeal
to the agency head, who presumably would be the person "primarily
responsible" for any refusal to disclose.

H. If, despite your efforts, the agency intends to disclose this informa-
tion, be prepared to move fast to petition a federal district court
for a temporary restraining order and a preliminary injunction pending
a decision on the merits. The D.C. Circuit probably would be your least
sympathetic forum.

XIV. What is the relationship of the Privacy Act of 1974 (5 U.S.C. §552a) to the FOIA?

A. The Privacy Act became effective on September 27, 1975 and pertains to
records about individuals such as criminal justice information, bank
records, credit records, welfare records, military surveillance.

B. The emphasis is on privacy.

1. Federal agencies must make public a description of each system
of such records they maintain.

2. These agencies are restricted in their disclosure of these
records to other federal agencies and to others outside these
other federal agencies.

3. Individuals are given the right of access and challenge to
those records containing information about them.

C. However, if disclosure is required under the FOIA (see 5 U.S.C. §552
(b)(6)), disclosure likewise is required under the Privacy Act. See
5 U.S.C. §552a(b)(2).

D. The following articles may be helpful in understanding the Privacy
Act and its relationship to the FOIA:

1. Symposium on the Privacy Act, 34 FED. B.J. 323-66 (1975);

2. Hulett, Privacy and the Freedom of Information Act, 27 AD. LAW.
REV. 275, 285-92 (1975);
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3. Bigelow, The Privacy Act of 1974, 21 PRAC. LAW. 15 (Sept., 1975).

XV. What is the relationship of the State of'ColOrado's Open Records Act (24-72-201

et seq., 1973 CA:S.) to'the FOIA?

A. The Open Records Act applies to "all public records" which are "made,

maintained, or kept by the state or any agency, institution, or political

subdivision thereof for use in the exercise of functions required or

authorized by law or administrative rule or involving the receipt or

expenditure of public funds." See i;201 and 202(6).

B. Such records includes "all books, papers, maps, photographs, cards,

tapes, recordings, or other documentary materials, regardless of

physical form or characteristics." See §202(7).

C. Such records must be "open for inspection," which means that the

inspecting person may request to be furnished "copies, print-outs or

photographs" thereof, and the official custodian of such records may

charge a reasonable fee therefor. See §§201 and 205.

D. Generally, any natural person, corporation, partnership, firm or

association has the right to inspect such records, although the

inspection of certain records is limited to "the person in interest."

See §§201, 202(3), 202(4) and 204(3)(a).

E. Exceptions to this right of inspection:

1. "as otherwise specifically provided by law" (See §201. Cf.

§§203(1) and 204(1)(a) and (b));

2. where "prohibited by rules promulgated by the supreme court or

by the order of any court" (See §204(1)(c));

3. upon successful application of the "offical custodian" of the
public record to the district court of the district in which such

record is located for an order permitting him to restrict
disclosure (See §§204(6) and 202(2));

(a) The burden oF proof is on the "official custodian" to
show that the disclosure "would cause substantial injury

to the public interest".

(b) The hearing thereon must be held "at the earliest practical

time".

4. discretionary, non-disclosure in the case of certain enumerated
records, "unless otherwise provided by law," if the disclosure
"to the applicant would be contrary to the public interese(See

§204(2)(a));
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5. mandatory non-disclosure in the case of certain enumerated
records, "unless otherwise provided by law," but even some
of these enumerated records must be available for inspection
by "the person in interest"ISee §204(3)(a)r.

F. If inspection is denied, the person requesting the inspection of such
records:

1. is entitled to receive "forthwith" a written statement of the
grounds therefor, including "the law or regulation under which
access is denied" (See 5204(4));

2. may apply to the district court of the district "wherein the
record is found" for a show cause order against the "custodian"
(See 5204(5)).

G. The following sanctions may be tnposed against one who denies an inspection
of public records:

1. upon a finding by the court that the denial by the "custodian"
was "arbitrary or capricious," the custodian may be ordered
"personally to pay the applicant's court costs and attorney
fees in an amount to be determined by the court" (See 55204(5)
and 202(1));

2. "any person who willfully and knowingly violates" the provisions
of §§201 through 206, upon a misdemeanor conviction thereof, must
be fined not more than $100 and/or imprisoned in the county jail
for not more than 90 days (See §206).

H. I have found the following reported cases under the Colorado Open Records
Act:

1. Denver Publishing Co. v. Dreyfus, 184 Colo. 288, 520 P.2d 104
(1974);

2. Cervi & Co. v. Russell, 184 Colo. 282, 519 P.2d 1189 (1974);

3. Losavio v. Mayber, 178 Colo. 184, 496 P.2d 1032 (1972);

4. Bd. of Cty. Comm'rs v. HAD Enterprises, Inc., Colo. App.
, 533 P.2d 45 (1974).
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APPENDIX A

§ 551. Datinitions
For the purpose of this subchapter

(1) "agency" means' each authority of the Government of the
United States, whether or not it is within or subject to review
by another agency, but does not include

(A) the Congress;
(B) the courts of the United States;
(C) the governments of the territories or possessions of

the United States;
(D) the government of the District of Columbia;

or except as to the requirements of section 552 of this title
(E) agencies composed of representatives of the parties

or of representatives of organizations of thc parties to the
disputes determined by them;
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Ch. 5 ADMINISTRATIVE PROCEDURE 5 § 551
(F) courts martial and military commissions;
(G) military authority exercised in the field in time of

war or in occupied territory; or
(II) functions conferred by sections 1738, 1739, 1743,

and 1744 of title 12; chapter 2 of title 41; or sections 1622,
1883, 1891-1902; and former section 1641(b) (2), of title 50,
appendix;

(2) "person" includes an individual, partnership, corporation,
association, or public or private organization other than an
agency;

(3) "party" includes a person or agency named or admitted as
a party, or properly seeking and entitled as of right to be ad-
mitted as a party, in an agency proceeding, and. a person or
agency admitted by an agency as a party for limited purposes;

(4) "rule" means the whole or a part of an agency statement
of general or particular applicability and future effect designed
to implement, interpret, or prescribe law or policy or describing
the organization, procedure, or practice requirements of an
agency and includes the approval or prescription for the future
of rates, wages, corporate or financial structures or reorganiza-
tions thereof, prices, facilities, appliances, services or allow-
ances therefor or of valuations, costs, Or accounting, or practices
bearing on any of the foregoing;

(5) "rule making" means agency process for formulating,
amending, or repealing a rule;

(6) "order" means thy; whole or a part of a final disposition,
whether affirmative, negative, injunctive, or declaratory in
form, of an agency in a matter other than rule making but in-
cluding licensing;

(7) "adjudication" means agency process for the formulation
of an order;

(8) "license" includes the whole or a part of an agency per-
mit, certificate, approval, registration, charter, membership,
statutory exemption or other form of permission;

(9) "licensing" incluiles agency process respecting the grant,
renewal, denial, revocation, suspension, annulment, withdrawal,
limitation, amendment, modification, or conditioning of a li-
cense;

(10) "sanction" includes the whole or a part of an agency
(A) prohibition, requirement, limitation, or other condi-

tion affecting the freedom of a person;
(B) withholding of relief ;
(C) imposition of penalty or fine;
(D) destruction, taking, seizure, or withholding of prop-

erty;
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5 § 551 THE AGENCIES GENERALLY Ch. 5

(E) assessment of damages, reimbursement, restitution,
compensation, costs, charges, or fees;

(1?) requirement, revocation, or suspension of a license;

(G) taking other compulsory or restrictive action;
(11) "relief" includes the whole or a part of an agency

(A) grant of money, assistance, license, authority, exemp-
tion, exception, privilege, or remedy;

(B) recognition of a claim, right, immunity, privilege,
exemption, or exception; or

(C) taking of other action on the application or petition
of, and beneficial to, a person;

(12) "agency proceeding" means an agency process as defined
by paragraphs (5), ('i), and (9) of this section; and

(13) "agency action" includes the whole or a part of an
agency rule, order, license, sanction, relief, or the equivalent or
denial thereof, or failure to act.

Pub.L. 89-554, Sept. 6,1966,80 Stat. 881.

or
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5 § 552

§ 552.
THE AGENCIES GENERALLY Ch. 5

Public information; agency rules, opinions, orders,
records, and proceeaings

(a) Each agency shall make available to the public information
as follows:

(1) Each agency shall separately state and currently publish in
the Federal Register for the guidance of the public

-

(A) descriptions of its central and field organization and the
established places at which, the employees (and in the 'ease of
a uniformed service, the members) from whom, and the methods
whereby, the public may obtain information, make submittals
or requests, dr obtain decisions;

(B) statements of the general course and method by which its
functions are channeled and determined, including the nature
and requirements of all formal and informal procedures avail-
able;

(C) rules of procedure, descriptions of forms available or the
places at which forms may be obtained, and instructions as to the
scope and contents of all papers, reports, or examinations;

(D) substantive rules of general applicability adopted as au-
thorized by law, and statements of general policy or interpreta-
tions of general applicability foanulated and adopted' by the
agency; and

(E) each amendment, revision, or repeal of the foregoing.
Except to the extent that a person has actual and timely notice of the
terms thereof, a person may not in any manner be required to resort
to, or be adversely affected by, a matter required to be published in
the Federal Register and not so published. . For the purpose of this
paragraph, matter reasonably available to the class of persons affect-
ed thereby is deemed published in the Federal Register when incor-
porated by referehc therein with the approval of the Director of
the Federal Register.

(2) Each agency, in accordance with published rules, shall make
available for publ. la -pect ion and copying

(A) filial opinions, including concurring and dissenting opin-
ions, as well as orders, made in the adjudication of cases;

(B) those statements of policy and interpretations which have .
been adopted by the agency and are not published in the Federal
Register; and

(C) administrative staff manuals and instructions to staff
that affect a member of the public;

unless the materials are promptly published and copies offered for
sale. To the extent required to prevent a clearly unwarranted in-
vasion of personal privacy, an agency may delete identifying details.
when it makes available or publishes an opinion, statement of policy,.
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Ch. 5 ADMINISTRATIVE PROCEDURE 5 § 552
interpretation, or staff manual or instruction. However, in each case
the justification for the deletion shall be explained . fully in writing.
Each agency also shall maintain and make available for public in-
spection and copying a current index providing identifying informa-
tion for the public as to any matter issued, adopted, or promulgated
after July 4, 1957, and required by this paragraph to be made avail-
able or published. A final order, opinion, statement of policy, inter-
pretation, or staff manual or instruction that affects a member of the
public may be relied on, used, or cited as precedent by an agency
against ai party other than an agency only if

(i) it has been indexed and either made available or published
as provided by this paragraph ; or

(ii) the party has actual and timely notice of the terms there-
of..

(S) Except with respect to the records made available under para-
graphs (1) and (2) of this subsection, each agency, on request for
identifiable records made in accorilance with published rules stating
the time, place, fees to the extent authorized by statute, and proce-
dure to be followed, shall make the records promptly available to any
person. On complaint, the district court of the United States in the
district in which the complainant resides, or has his principal place
a business, or in which the agency records are situated, has jurisdic-
tion to enjoht the agency from withholding agency records and to
order the production of any agency records improperly withheld from
the complainnt. In such a case the court shall determine the matter
de novo and the burden is on the agency to sustain its action. In
the event of noncompliance with the order of the court, the district
court may punish for contempt the responsible employee, and in the
case of a uniformed service, the responsible member. Except as to
causes the court considers of greater importance, proceedings before
the .distriet court, as authorized by this paragraph, take preFedence
on the docket over all other causes and shall be assigned for hearing
and trial at the earliest practicable date and expedited in every way.

(4) Each agency having more than one member shall maintain
and make available for public inspection a record of the final votes
(If each member in every agency voceeding.

(b) This section does not apply to matters that are
(1) specifically required by Executive order to be kept secret

in the interest of the national defense or foreign policy;
(2) related solely to the internal personnel rules and practices

of an agency;
. .

(3) specifically exempted from disclosure by statute;
(4) trade secrets and commercial or financial information

obtained from a person and privileged or confidential%
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5 § 552 THE AGENCLES GENERALLY Ch. 5

(6) inter-agency or intra-agency memorandums or letters
which would not be available by law to a party other than an
agency in litigation with the agency;

(6) personnel and medical files and similar files the disclosure
of which would constitute a clearly unwarranted invasion of per-
sonal privIcy;

(7) investigatory files compiled for law enforcement purposes
except to the extent available by law to a party other than an
agency;

(8) contained in or related to examination, operating, or con-
clition reports prepared by, on behalf of, or for the use of an
agency responsible for the regulation or supervision of financial
institutions; or

(9) geological and geophysical information and We, includ-
ing maps, concerning wells.

(c) This section does not authorize withholding of information
or limit the availability of records to the public, except as specifi-
cally stated in this section. This section is not authority to withhold
information front Congress. Pub.L. 89-554, Sept. 6, 19t6, 80 Stat.
383 ; Pub.L. 90-23, § 1, June 5, 1967, 81 Stat. 54.
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APPENDIX C

The ' llowing law review articles, collectively, are an excellent treatment of the
Frf A of Information Act from 1967 to 1975:

1. Davis, The InfOtMatiOn Aet: A .Pteliminary Analysis, 34 U. CHI. L. REV. 761
(1967).

2. Note, Freedom of InfOtmation Aet - The Parameters of the Exemptiols, 62 GEO.
L. J. 177 97

3. Note, Freedom Of Information Act: A Seven Year Asse3sment, 74 COLUM. L. REV.
895 (1974 .

4. Note, Freedom of Information Act Amendments of 1974: An Anilvlb 26 SYR. L.
REV. 97(1973).
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THE NATIONAL ENVIRONMENTAL POLICY ACT*

I. Introduction

A. Purposes

"To declare a national policy which will encourage productive
and enjoyable harmony between man and his environment; to
promote efforts which will prevent or eliminate damage to the
environment and biosphere and stimulate the health and welfare
of man; to enrich the ecological systems and natural resources
important to the Nation; and to establish a Council on Envir-
onmental Quality." 42 U.S.C. 4321

B. Declaration of National Environmental Policy

"It is the continuing policy of the Federal Government.,.to
use all practicable means and measures...in a manner calculated

to foster and promote the general welfare, to create and
maintain conditions uneer which man and nature can exist in
productive harmony and fulfill the social, economic and other
requirements of prusent and future generations of Americans."
42 U.S.C. 4331(a)

C. Implementation

1) Environmental Impact Statements.

The most important of the NEPA requirements dealing w#h im-
plementation are the action forcing requirements of !102(2)(C) requiring

all agencies of the Federal Government to:

"include in every recommendation or report on proposals
for legislation and other major Federal actions sig-
nificantly affecting the quality of the human environ-
ment, a detailed statement by the responsible official
on--

(i) the environmental impact of the proposedaction,
(ii) any adverse environmental effects which cannot

by avoided should the proposal be implemented',
(iii) alternatives.to theproposed action,
(iv) the relationship between local short-teem uses

of man's environment and the maintenance and
enhancement of long-term productiVity, and

(v) any irreversible and irretrievable coMmitments
of resources.which would be involved in the
proposed action should it be implemented."
42 U.S.C. 4332

* PL 90-190, 83 Stat. 852, 42 U.S.C.'4321 et seq. (1970)
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21 §102(2) of NEPA also requires federal aaencies to:

(A) utilize a systematic, interdisciplinary approach which
will insure the integrated use of the natural and
social sciences and the environmental design arts in
planning and in decision making which may have an impact
on man's environment;

(B) identify and develop methods and procedures...wh!ch will
insure that presently unquantified environmental hmenities
and valuet may be given appropriate consideration in
decision making along with economic and technical con-
siderations;

. .

(E) study, develop, and describe appropriate alternatives to
recommended courses of action in any proposal which
involves unresolved conflicts concernina alternative uses
of available resources;

I

D. The Council on Environmental Quality

The remaining sections of NEPA created the Council on Environmental
Quality (CEQ) and set forth the duties of that body. 42 U.S.C. 4341-
4347. CEQ is an advisory agency and not a regulatory agency. It has no
power to either approve or disapprove any federal actions. CEQ must
analyze and interpret environmental trends, appraise the programs and
activities of the federal government as they relate to environmental
quality and recommend policies to promote environmental improvement.
With respect to NEPA's impact statement requirements, CEQ must: (1)
Issue guidelines to federal agencies for the preparation of EIS's.
See 40 CFR 1500 and Section I.H. herein; (2) Assist agencies in
preparing their own impact statement procedures. See Appendix A; (3)
Consult with federal agencies concerning their implementation on NEPA's
EIS requirements.

E. Role of the Environmental Protection Agency

Under §309 of the Clean Air Act, EPA must review and comment in
.writing on all actions subject to NEPA impact statement requirements
that relate to any EPA authority, i.e. air and water pollution,
solid waste, pesticides, radiation and noise. EPA must make such
review public and determine whether the proposed federal action is
environmentally satisfactory. If EPA finds a project environmentally
unsatisfactory, it must further refer the matter to the CEQ.
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F. Role of Federal Agencies

The various agencies of the federal government are the prinicpal
implementors of NEPA's provisions. NEPA created no duties or re-
sponsibilities to be performed by state or local agencies, or by
private industry or individuals. However,in many cases, these groups
are intimately involved in the federal agency action and may be re-
quested by the federal agency to prepare an environmental analysis as
a precondition to taking the action requested of the federal agency.

Executive Order 11514 directed the agencies of the federal govern-
ment to provide leadership in protecting and enhancing the quality of
the environment and to take measures needed to direct their policies,
plans and programs so as to meet national environmental goals. In

response to this mandate and to comply with the CEQ Guidelines, the
various federal agencies published regulations concerning the pre-
paration of environmental impact statements. See Appendix A.

G. The CEQ Guidelines

Executive Order 11514 called on CEQ to "issue guidelines to federal
agencies for the preparation of detailed statements on proposals for
legislation and other federal acAons affecting the environment." In

responte to this directive, CEQ yublished "Guidelines for Statements
on Proposed Actions Affecting the Environment" on April 23, 1971.
The Guidelines have been subsequently revised and codified at 40 CFR
1500 "because they affect state and local governmental agencies,
environmental groups, industry and private individuals, in addition
to federal agencies to which they are specifically directed" and,
therefore, must be "widely and readily available. The couris have
generally considered the Guidelines as merely advisony and hava said
that "the CEQ has no authority to prescribe regulations govel no
compliance with NEPA." Greene Couy Plannin9 Board v. FPC, 465 F.2d
412 (2nd Cir., 1972) cert. denied,"409 U. . 849. However,.in deciding
NEPA cases, the courts nave generally given weight to the interpreta-
ions of NEPA by the CEQ Guidelines. .

1) EIS Prucedures

The Guidelines encourage agenciet to undertake initial assessments
of the environmental impacts of proposed action concurrently with initial
technical and economic studies. Based on the environmental assessment,
an agency may decide to prepare a draft EIS or a negative determination
pursuant to 40 CFR 1500.6(e). If a negative determination is prepaied
and is not challenged, the project may proceed. If the agency decides
to prepare an EIS, it must inform the public of this decision. A draft
EIS must be prepared and circulated in accordance with the requirements
set forth in t're Guidelines. 40 CFR 1500.8. To the greatest extent
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practicable no administrative action subject to the EIS requirements should
be taken sooner than 90 days after the draft statement has been circulated
for comment, furnished to CEQ, and made available to the public. Nor should
administrative action be taken sooner than 30 days after the final EIS has
been made available. In some cases, where the final EIS is circulated
within 90 days of circulation of the draft E:S, the 90 day period and the
30 day period may overlap and may run concurrently. 40-CFR 1500.11(b)

2) Negative Determinations

Courts have required that negative determinations and a record
supporting the determination be made for all major federal actions for
which it is determined not to prepare an EIS. Hanley v. Mitchell, 460
F.2d 640 (2nd Cir., 1972) cert. denied, 409 U.S. 990 (1972) (Hanley II)
Hanley v. Kleindienst, 471 f.2d 823 (2nd Cir., 1972), cert denied,
412 U.S. 908 (1973). While the Guidelines adopted the-Fi5ifT7i-ifetermina-
tion requirement, they provided little guidance as to the record required
in support of a negative determination. In Nader v. Butterfield, 373
F.Supp. 1175 (D.D.C. 1974) the court established in more detail the type
of documentation that must be prepared, including a statement of reasons
for the negative declaration which must show:

a) that the agency took a "hard look" at the situation;
b) that the agency identified all the relevant environmental factors;
c) that, after identifying and studying the issues, the agency has

convincingly demonstrated that any impact is not significant.

The concept of the negative determination is a popular one. All agencies
but one that have promulgated NEPA regulations have adopted the concept
of the negative determination.

3) Review of Draft EIS's

The Guidelines require that the draft EIS be circulated for comment to
the "federal and federal-state agencies with jurisdiction by law or special
expertise with respect to any environmental impact involved" and that the
agency make a public announcement of the availability of the draft EIS and
make it available to the public. 40 CFR 1500.9

The necessity to obtain and consider the comments received on the
draft EIS prior to preparation of a final impact statement was recognized
by the 10th Circuit in National Helium v. Morton, 486 F. 2d 995 (1973).

Ten copies of the draft EIS and five copies of all comments must be
sent to CEQ. 40 CFR 1500.11(a). Ordinarily, CEQ does not review or
comment on draft EIS's. However, under §309 of the Clean Air Act, EPA
,is required to comment on virtually every draft and final EIS. EPA has
established the following rating system for draft EIS's based on an
analysis of the environmental impacts of the action and the adequacy of
the statement:
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k_rovlpdEnvir()niaentalDileACtion

LO--Lac o jections
ER--Environmental Reservations
EU--Environmentally Unsatisfactory

Adequacy of the Impact Statement
1--adequate
2--insufficient information
3--inadequate

The effect of EPA review was taken into consideration by the U.S.
District Court for the District of Colorado in Sierra Club v. Morton,
379 F.Supp. 1254 (1974). In that case, the court noted that the EPA
comments which listed eleven subjects on which the draft statement
was deemed by EPA to contain lack of information but which did not use
the term 'unsatisfactory" did not constitute a finding by EPA that the
proposed action to construct a thermal electric power plant was
unsatisfactory from the standpoint of public health or welfare or
environmental quality. Hence, it was not necessary to publish a finding
to that effect or to refer the matter to CEQ.

4) Hearings on Draft EIS's

Although NEPA does not require the holding of.hearings which
the agency does not otherwise hold, §7(d) of the CEQ Guidelines provides:

"Agency procedures shall also specifically include provision
for public hearings on major actions with environmental impact,
whenever appropriate, and for providing the public with
relevant Information, including information on alternative
courses of action. In deciding whether a public hearing is
appropriate, an agency should consider: (1) The magnitude
of the proposal in terms of economic costs, the geographic
area involved, and the uniqueness or size of commitment of
the resources involved; (2) the degree of interest in the
proposal, as evidenced by requests from the public and from
Federal, State and local authorities that a hearing be held;
(3) the complexity of the issue and the likelihood that in-
formation will be presented at the hearing which will be of
assistance to the agency in fulfilling its responsibilities
uncier the Act; and (4) the extent to which public involvement
already has been achieved through other means, such as
earlier public hearings, meetings with citizen representatives,
and/or written comments on the proposed action."

Agencies have been indifferent to this requirement. Some have adopted
criteria for determining when hearings should be held, while others have not.
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5) The Final Environmental Impact Statement

Preparation of the final EIS consists of appropriately revising the
draft EIS to include a discussion of significant opposing professional
views and responsible opinions not covered in the draft EIS. All sub-
stantive comments received on the draft EIS, or summaries of these
comments if the response has been exceptionally voluminous, must be
included in or attached to the final EIS. 40 CFR 1500.10(a). Subsection
(b) of this section sets forth the distribution requirements of the
final EIS which include distribution to CEQ, all federal, federal-state,
state and local agencies, private individuals that made substantive
comments on the draft, individuals who requested a copy of the final
statement, the applicant and the EPA. EPA reviews each final EIS to
which it gave unfavorable ratings upon review of the draft. Except
under limited circumstances, final agency action may not be taken sooner
than 30 days after publication in the Federal Register of the CEQ notice
of receipt of the EIS. A draft or final EIS may be amended or supplemented
at any time. However, if the changes are substantial, further hearings or
recirculation of the document may be necessary.

If. The Environmental Impact Statement Process

A. Circumstances Requiring an Impact Statement

§102(2)(C) requires the preparation of a detailed statement for "every
recommendation or.report on proposals for legislation and other major federal
actions significantly affecting the quality of the human environment." This
requirement presents several threshold questions, namely, whether an action
is federal, major, and significantly affects the environment.

1. "Federal Action"

The courts have held the slightest federal connections with the
action to be sufficient. There have been very few cases in which a lack
of federal action was found. For example, in Davis v. Morton, 469 F.2d
593 (10th Cir. 1972) the court held that approval by the Bureau of Indian
AfTairs of a lease of Indian lands to a developer was sufficient federal
action to trigger tile substantive and procedural mandates of NEPA. See
also, Kitchen v. FCC, 464 F.2d 801 (D.C.Cir.,1972).
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2) "Major Actions & Significant Effects"

There has also not been much controversy over whether a proposed
federal action is a "major action significantly affecting the human
environment." Courts have tended to construe this requirement very
liberally. An examination of some of the cases that have beEn ex-
ceptions is instructive.

For example, in Citizens Organized to Defend the Environment v.
Volpe, 353 F.Supp. 520 (S.D.Ohio, 1972) the court attempted to provide
general guidance for the terms "major" and "significantly affecting
the quality of the human environment." The court said a major fede-11
action "is one that requires substantial planning, time, resources,
or expenditure." Tu have "significant effects" the ccurt said an
action must be one"that has an important or meaningful effect
directly or indirectly upon any of the many facets of man's envir-
onment." The court then applied these general.definitions to the
facts before it and concluded that approval by the Secretary of
Transportation of specifications governing a mining company's
transfer of a large strip mine machine across a federal highway
wasn't a major federal action and that it would not have a
significant affect on the environment.

Other cases have attempted to provide general guidance as to the
meaning of these terms, see Haney v. Kleindienst, 460 F.2d 640 (2nd
Cir., 1972) however, none of the general tests appear very useful and
cases usually are decided un the facts. Such was the case in Platte
Area Reclamation Committee v. Bringar, U.S.Dist.Ct. Colo. #74-M-756
(Sept. 27, 1974) 7 ERC 1285, which dealt with reconstruction of the
15th Street Bridge in downtown Denver. Therein the court concluded
that the Federal Highway Administration expenditure of $450,000 at
the request of the City of Denver for replacement of the original
bridge that was destroyed by a flood with no change in design,
location or right of way is not a major federal action significantly
affecting the quality of the human environment. See also, Viavant v.
Trans-Delta Oil & Gas Co., 7 ERC 1423 (10th Cir., Nos. 74-1115 and 1116,
November 27, 1974. Not. printed in F.2d)

3) "Recommendations or Report on Proposals"

Prior to SCRAP 11 (Aberdeen & Rockfish Railroad Co. v. Students
Challenging Regulatory Agency Procedures, 422 U.S. 289 (1975)) these
.threshold words of the statute were largely ignored by the courts. In
that case, the Supreme Court somewhat incidentally stated:



"...the time at which the agency must prepare the final
'statement' is the time at which it makes a recommenda-
tion or report on a proposal for federal action."
(original emphasis)

Later, in Klope v. Sierra Club, U.S. (1976), the Supreme
Court direct y considered TWiFfue-ifTEin of wEeTher a report or
recommendation on a proposal for major federal action existed. In
that case, the Sierra Club claimed that the Department of Interior
had an obligation under NEPA to prepare a comprehensive or programmatic
EIS on issuing coal leases, approving mining plans and other actions
enaoling public utilities to develop coal reserves on federally owned
lanl in the Northern Great Plains Region (embracing parts of Wyoming,
Mc4tana, North & South Dakota). The court found no evidence in the
record of an action or proposal for an action of regional scope and
held that absent an overall plan for regional development, it was
impossible to prepare an EIS.

4) Programmatic Environmental Impact Statements

The CEQ Guidelines, supported by case law, recognize that in some
instances, related actions and projects are in effect a major federal
action and require a comprehensive evaluation to determine their
cumulative impact. Such related actions and projects are termed
"programs" and the accompanying evaluations are "programmatic EIS's."
The Guidelines state that actions which are related geographically,
generically, or as part of a chain of contemplated projects (e.g.
major lengths of highways, as opposed to small segments) will often
require preparation of broad programmatic statem,nts. 40 CFR 1500.
6(d)(1).

There has been one Tenth Circuit case that considered the necessity
of preparing a programmatic EIS. In Sierra Club v. Stamm, 507 F.2d 788
(1974) the court found that the EIS on one of six units composing the
Central Utah Project was sufficient and that a programmatic or com-
prehensive EIS was not required because the unit had independent
utility and could operate separately from the remaining unconstructed
units of the project.

Until the Supreme Court decided Kleppe v. Sierra Club, U.S.

(June 28, 1976),Scientists Institute for Public Information VT-K.E.C.
481 F.2d 1079 (D.C.Cir., 1973) was the most detafled and analytical
opinion on programmatic EIS's. In that case, Judge Skelly Wright
considered the issue of whether a defined program of research and
development conducted by the AEC on the liquid metal fast breeder
reactor required preparation of a programmatic EIS. The court ordered
the AEC to prepare an EIS on the entire progre:o, even though an
individual statement had been prepared for the one existing fast
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breeder demonstration plant and even though the AEC planned to is3ue an
individual EIS for each future plant included in the program. The court
set forth four criteria to be analyzed to determine whether the time was
ripe for the preparation of a programmatic statement. The factors to
be considered were identified as (1) the likelihood and imminence of
the program's coming to fruition; (2) the extent to which information
is available on the effects of implementing the expected program and
on alternatives thereto; (3) the extent to which irretrievable commitments
are being made and options precluded as the development of the program
progresses; (4) and the severity of the environmental effects should the
action be implemented.

In Kleppe v. Sierra Club, supra, the S4reme Court was faced with a
somewhat similar set of circumstances. In response to a growing number
of private applications to mine the coal reserves of the Northern Great
Plains Region, the Interior Department, together with other federal,
state and local agencies began a series of studies that culminated in
1972 with initiation of the Department of Interior's Northern Great
Plains Resources Program. Early in 1973, the Secretary of Interior
announced a partial moratorium on issuance of coal prospecting and
leasing permits pending preparation of a nationwide coal programmatic
impact statement. In addition to this programmatic EIS, Interior had
prepared or was in the. process of preparing impact statements on
individual subparts of mining and leasing activities in the Northern
Great Plains Region. One of these impact statements was a multi-project
statement on the Powder River Coal Basin, a region in Wyoming in which
the richest coal deposits of the Northern Great Plains were located.

The Plaintiffs brought suit in June of 1973 seeking preparation of
an EIS on the Northern Great Plains Region and issuance of an injunction
against agency actions relating to coal development and exploration
in the Region. The District Court denied relief. The Court of Appeals,
in a split opinion written by Judge Skiely Wright, reversed. The Court
of Appeals read the record to show that Defendants were contemplating
regional federal action to control coal development and remanded to the
District Court to determine whether the contemplated federal action was
so near fruition as to be considered a proposal, and if so, to order
preparation of a regional EIS. Judge Wright relied on the four part
test that he had developed in Scientists Institute for Public Infor-
mation v. A.E.C., supra. The Supreme Court reversed.

As will be discussed later, the principal basis for the Supreme
Court's reversal was that no recommendation or proposal for federal
action existed upon which to write an EIS. However, the court went
on to analyze the necessity for and scope of a programmatic EIS. First,
the court recognized that NEPA "may require a comprehensive impact
statement in certain situations where several proposed actions are
pending at the same time." More specifically, it stated:
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"Thus, when several proposals for coal-related actions that
will have cumulative or synergistic environmental impact
upon a region are pending concurrently before an agendy,
their environmental consequences must be considered together.
Only through comprehensive consideration of pending proposals
can the agency evaluate difference courses of action."

The court, however, rejected the Plaintiff's contention that all
proposed coal related actions in the Northern Great Plains Region were
so related, as to require a single comprehensive EIS. The court
noted that the Interior Department was not adverse to preparing a
regional EIS but that the determination of scope of the region was for
the agency and not the plaintiffs to decide. The court stated that
resolving such issues "requires a high level of technical expertise
and is properly left to the informed discretion of the responsible
federal agencies." As to the cumulative environmental impacts the
court noted that such factors require a comprehensive statement
but again deferred to the discretion of the agency to determine the
extent and effect of these factors.

The opiniOn in this case certainly leaves one with a negative
impression of the Supreme Court's attitude toward NEPA. The court
ignored six years of judicial construction of §102(2)(C)'s ambigulus
meaning. Perhaps the court's lack of respect for established NEPA
law is thelnost important message of the case.

5) Standard of Review

The question of the standard of judicial review which the courts
should apply in determining whether a federal agency's threshold
determination not to file an EIS has caused considerable controversy.
At least two different standards have been used.

a) Rule of Reasonableness

The standard adopted by the 10th Circuit is one of"reasonableness."
In Wyoming Outdoor Coordinating Council v. Butz, 484 F.2d 1244 (10th Cir.
1973) the court stated:

"Under the specific terms of NEPA we feel that the proper
standard...is whether the negative determination was
reasonable in the light of the mandatory requirements .

and high standards set by the statute...." 484 F.2d 1249.
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b) "Arbitrary and Capricious"

In Hanley v. Kleindienst, supra, the second circuit adopted the
more commonly employed "arbitrary and capricious"standard in review
of administrative actions. While this test is more favorable for the
federal agency than the "reasonableness" test, its application in
Hanley was nevertheless onerous because the court required a full
iaTini-strative record against which it would apply the test.

The question of which standard of review is correct may have been
settled by the Supreme Court in Sierra Club v. Kleppe, lual, Although
the question of standard of review was not .an issue in I-KitCase,
the court referred a number of times to the necessity of showing
"arbitrary action" by the agency in order for the respondents to prevail.

6) Limits on NEPA's Applicability

a) Incompatible Statutes

§102 of NEPA has been interpreted to mean that where a clear and
unavoidable conflict in statutory authority exists, NEPA must give way.
Flint Ridge Development Co. v. Hills, U.S. (1976) rev'g. 520

F.2d 240 (10th C inir., 1975). The Supreme Court, Aberdeen & Rockfish

Railroad Co. v. Students Challenging RegulatuyAgency Procedures
(SCRAP I), 412 U.S. 669 (1-973), noted that P was not intended to

repeal by implication any other statute." In Flint Ridge) the Supreme

Court reversed the 10th Circuit opinion requiring HUD to prepare impact
statements in carrying out its responsibilities under the Interstate
Land Sales Full Disclosure Act (ILSA). The ILSA requires that a
registration statwent filed by a developer to be effective automatically
30 days after filing unless the Secretary acts affirmatively within that

time to suspend it for inadequate disclosure. 15 U.S.C. 1706. The

court noted that it was inconceivable that an EIS could be drafted,

circulated, commented on, reviewed and revised into final form withih
the 30 day period. The court found that the Secretary had no legal
authority to suspend an effective date in order to allow HUD time to
prepare an impact statement. The court held NEPA's- impact statement

requirement inapplicable under these circumstances.

b) National Security and Military Actions

Courts have traditionally been reluctant to interfere in military
and national security matters. While no court has held these matters
totally exempt from NEPA, at least a limited exemption appears to

exist. The facts in each case are usually determinative. Perhaps
the most restrictive interpretation of NEPA concerning military and
national security matters is found in McQueary v. Laird, 449 F.2d
608 (10th Cir.1971). There the plaintiffs challenged the storage of
chemical and biological warfare aguts at the Rocky Mountain Arsenal.
While the case did not directly irvolve whether or not an EIS should
be prepared, it is significant in that the court held:
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"Public disclosure relating to military-defense facilities
creates serious problems involving national security. We
hold that NEPA does not create substantive rights in the
plaintiffs-appellants here to raise the environmental
challenge in regard to the Rocky Mountain Arsenal. In

its proprietary military capacitv, the Federal Government
has traditionally Lxercised unfettered control with
respect to internal management and operation of federal
military establishments." 449 F.2d 612.

It is doubtful that this early NEPA decision would be the same if
litigated today. However, many other NEPA cases concerning
military/national security matteks indicate some limitations on
NEPA exist in such matters. (e.g. Neilson v. Seaborg, 348 F.Supp.
1369 (D.C.Uta'l C.D. 1972).

c) Temporary or Emergency Actions

The conflict encountered in these areas is the incompatibility
between time required to prepare an EIS add the need for expeditious
action. See, Cohen v. Price Commission, 337 F.Supp. 1236 (S.D.N.Y.
1972), SCRAP II, supra. There have not been many cases in these areas
and the cases do not show any definite trend.

d) The Environmental Protection Agency Exemption

EPA has consistently argued that it should not be required to file
impact statements because it is the agency of the federal government
that has as its sole mission the protection of the environment and that
it above all agencies will consider the environmental consequences of
its actions. On the other hand, environmentalists and industry have
argued that EPA is subject to error and shortsightedness Just like any
other agency; that EPA should be subject to the pub)ic and full dis-
closure requirements of NEPA like other agencies; and that NEPA applies
equally to all agencies and does not contain any exceptions.

The courts have been sympathetic to EPA's arguments and have
established at least a limited exemption For EPA from NEPA. There

have been a number of cases on this issue, notably two 10th Circuit

cases. In Anaconda Co. v. Ruckelshaus, 482 F.2d 1301 (10th Cir.1973),
Anaconda claimed that the EPA had not complied with NEPA by failing
to prepare an EIS before it proposed or promulgated a regulation as
part of a State Implementation Plan under the Clean Air Act Amendments
of 1970. The court recognized that the EPA is not exempt from
weighing and considering the environmental effects of its regulation
and concluded that "no doubt it will fully weigh and consider these
factors." The court held that to require EPA to prepare an EIS wcAd
"only serve to frustrate the accomplishment of the Act's objectives."
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More recently, in Wyoming v. Hathaway, 525 F.2d 66 (10th Cir.1975)
consumers of pesticides used in predator control brought action against
EPA to enjoin it from taking further action in enforcing an order which
suspended and cancelled registration of three pesticides used in predator
control. The Court of Appeals held that the administrative and judicial
procedures of the Federal Insecticide, Fungicide and Rodenticide Act
provided an adequate method of review, particularly in view of agency
consideration of a report which was substantially equivalent to an EIS.

Finally, Congress also gave EPA an express limited exemption from
the application of NEPA to certain of its actions under the Federal
Water Pollution Control Act. §511(c) thereof provides:

"(c)(1) Except for the provision of Federal financial
assistance for the purpose of assisting the construc-
tion of publicly owned treatment works as authorized
by section 201 of this Act, and the issuance of a-
permit under section 402 of this'Act for the discharge
of any pollutant by a new source as defined in section
306 of this Act, no action of the Administrator taken
pursuant to this Act shall be deemed a major Federal
action significantly affecting the quality of the
human environment within the meaning of the National
Environmental Policy Act of 1969."

B. Who Prepares the Environmental Impact Statemerit

1111
1) Lead Agency

i102(2)(2) requires that impact statements be prepared by a responsible
federal official of the federal agency undertaking a project requiring an
EIS. Because many federal actions require multiple federal approvals or
the direct participation of several agencies, the CEQ Guidelines rernmmend
that a "lead agency" prepare a single EIS on the cumulative significdnt
impact of the entire action. In NRDC v. Callawa , 389 F.Supp. 1263
(D.C.Cir. 1974) it was held that se ect on of an agency to write an EIS
where there is overlapping jurisdiction should turn on the time/sequence
in which agencies become involved, the magnitude of their involvement,
and their relative expertise conserning the environmental effects of the
project.

The problems inherent in the "lead agency" concept were demonstrated
in Upper Pecos Association v. Stans, 452 F.2d 1233 (10th Cir.,1971),
vacated, 9-5-sTct. 458 (1972), 560 F.2d 17 (1974). In that case, the
Economic Development Administration (EDA) of the Department of Commerce
offered a grant of nearly four million dollars to a New Mexico county to
construct a road through a national forest. EDA did not prepare an
impact statement on this action and was challenged by the Upper Pecos

168

13



Association for failure to do so. Immediately thereafter, the U.S.Forest
Service exercised lead agency jurisdiction and prepared an EIS on the
project. The trial court and the 10th Circuit found the Forest Servi,...a
to be the lead.agency and, thus, the proper agency to prepare the ElS
Upper Pecos petitioned for and was granted certiorari. Thereafter, EUA
prepared an EIS and requested the Supreme Court to declare the issue
moot. On remand to the trial court, Upper Pecos argued that the EIS
was issued after the grant decision was made and that the EIS was nothing
more than a justification of the action. It specifically requested
that the court declare the grant void ab initio. The trial court did not
agree, nor did the 10th Circuit which rather curiously stated:

"Since we believe EDA timely prepared, although belatedly,
an environmental impact statement no case or controversy
now exists."(emphasis added) 500 F.2d 19.

If the original decisions of the lower courts that the Forest Service was
the proper lead agency and that the EIS was adequate had stood, EDA would
have escaped its duty to analyze the environmental consequences of its
actions involved in giving the grant. The EDA EIS had to consider the
alternative of grant or no grant, hence road or mo road, whereas the
Forest Service EIS was written on the assumption that the road would
be built, the only alternatives which it could consider were where the
road was to be located.

2) Delegation of Responsibilities

The issue of the extent of delegation of a federal agency's
responsibilities under NEPA has been a very controversial issue. In

Green County Planning Board v. FPC, 455 F.2d 412, cert.denied 409 U.S.
849 (1972) the Second Circuit ruled that FPC reliaii5-51TiTEIS prepared
by a license applicant did not comply with NEPA. Because the Supreme
Court refused certiorari it was thought this issue was resolved.
However, the Federal Highway Administration (FHWA) continued to delegate
responsibility for preparation of the draft EIS to state highway agencies
"in consultation with the FHWA." The U.S.Courts of Appeals split on the
issue of whether such delegation complied with NEPA. The 10th Circuit in
Citizens Environmental Council v. Volpe, 484 F.2d 870 (10th Cir.1973)
cert.denied 416 U.S. 936 (1974), joined the 4th, 5th, 8th and 9th Circuits
in upholding FHWA's delegation. By denying all petitions for certiorari,
the Supreme Court refused to resolve the issue. However, Congress took'
action to resolve the issue in 1975 by passing PL 94-83 amending §102(2)(D)
of NEPA to provide that an EIS:
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H ...for any major Federal action funded under a program of
grants to States shall not be deemed legally insufficient
solely by reason of having been prepared by a State agency
or official if: (i) the State agency or official has
statewide jurisdiction and has the responsibiliq for such
action, (ii) the responsible Federal official furnishes
guidance and participates in such preparation, (iii) the
responsible Federal official independently evaluates such
statement prior to its approval and adoption, and (iv)...
the responsible Federal official provides early notifi-
cation to, and solicits the view of, any other State or
any Federal land management entity of any action or any
alternative thereto which may have significant impacts
upon such State or affected Federal land management
entity, and if there is any disagreement on such impacts,
prepares a written assessment of such impacts and views
for Incorporation into such detailed statement."

It must be noted, however, that the amendment does not authorize
federal rubber stamping of a state agency prepared EIS. Undoubtedly,
the degree of agency participation required by (ii) and (iii) will
be litigated in the future. See, Conservation Society of Southern
Vermont v. Secretary of Transportation, F.2d (2nd Cir.1976).

Congress authorized an even greater delegation of NEPA responsibilities
than that above in §101(h) of the Housing & Community Development Act of
1974, 42
of Housing & Urban Development (HUD) to require local government applicants

U.S.C. 5304(h) (1974). This Section authorized the Department

to assume all NEPA responsibilities in connection with block grants for
urban renewal projects. The HUD regulations implementing this
authorization go so far as to state in 24 CFR 58.30(a):

"Persons and agencies seeking redress in relation to
environmental assessments covered by an approved
certification shall deal with the applicant and not
with HUD. It shall be the policy of HUD, following
the approval of a certification, not to respond to
inquiries and complaints seeking such redress, and
only to refer such inquiries and complaints to the
applicant and the certifying officer of the applicant."

The regulations do not require HUD supervision of an applicant's per-
formance of NEPA responsibilities and state that neither HUD nor the
Justice Department will participate in any litigation concerning NEPA
responsibilities. The validity of these HUD regulations was
challenged and upheld in Ulster County Community Action Committee v.
Koenig, 402 F.Supp. 986 (S.D.N.Y.,1975).
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C. Timing of Preparation of the Environmental Impact Statement

When to prepare an EIS is an issue that has been heavily litigated.
The early cases generally took the position that the earlier the better.
This position grew out of the recognition that NEPA required strict
compliance and that it was safer to err on the side of being too early
rather than too late and that an EIS was to be used as a decision-making
tool. Among these cases is Clavert Cliffs v. AEC, 449 F.2d 1109 (D.C.
Cir., 1971), cert.denied 404 U.S. 942 (1972) wherein the court held that
the AEC could not defer preparation of an EIS until after certain
hearings on projected nuclear power plants. It said the EIS must

"accompany the proposal through the existing agency review process." This
could only be accomplished if the EIS were prepared at the earliest
possible time.

Timing aspects become very difficult where federal research projects
are concerned because it may be impossible to draft an'EIS in the early

stages of a project because of lack of information, on the other hand, by

the time that commercial feasibility is demonstrated 'and the effects of

the technology are certain it is too late and the purposes of NEPA are

thwarted. The leading case in this area is Scientists Institute v. AEC,

481 F.2d 1079 (D.C.Cir. 1973). That case dealt with government resaFal

on the liquid metal fast breeder reactor. The court held that a detailed

EIS concerning the program was necessary in view of the magnitude of the

on-going federal investment in the fast breeder reactor program, the
controversial environmental effects, attendant upon future widespread
deployment of breeder reactors should the program fulfill present
expectations, the accelerated pace under which the program had moved
beyond pure scientific research toward creation of a viable, competitive

breeder reactor electrical energy industry and the manner in which'

investment in the new technology was likely to restrict future alter-
natives.

The Supreme Court has also considered the question of timing ill

SCRAP II, supra. The court said that an EIS must be prepired at the ',Yu
that an agency makes a recommendation or report on a proposal for feckrai

action. In that case, the court faced a unique set of facts. The miljoo's

railroads had filed a proposal with the ICC to raise freight rates,
including rates on recyclable scrap materials. Concurrently, the ICC

was investigating the entire rate structure--including its environmeni
effects--in a separate proceeding. As part of its consideration of th&

rate increase, the ICC prepared a very cursory draft impact statement,

followed 7 months later by an abbreviated "environmental report" released

with the commission's decision approving the increases. The Caintiffs
sought to enjoin the decision, which prompted the ICC to write nAw draft
and final impact statements and to reconsider the decision. When the
commission later reaffirmed its initial decision, the plaintiffs challenged
the adequacy of l'e commission's environmental assessment and statements.
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In reviewing the ICC's environmental statements, the Supreme Court
observed that two draft statements had already been prepared and
suggetted that the environmental implications of the rate increases
were minimal and temporary. It found the other. proceedingthe
investigation of the rate structureto be the more "appropriate"
one for considering the broad environmental issues, such as effecs pf
freight rates on recycling incentives, raised by the plaintiffs. It

concluded that the shorter statementt for the rate increase procekoing
were adequate in light of the potential environmental effects invAved,
the narrow scope of the proceeding, and the broader concurrent investi-
gation of environmental aspects of the freight rate structure.

Procedurally, the Court held that the ICC's final impact statement
was not due until the commission issued a "report or recommendatiln" on
a "proposal for federal action." Since the ICC's "report" was it
initial decision on the railroad's proposed rate increase, the Court
excused the commission's failure to prepare a final statement in time
for hearings which preceded the "report," noting that a draft statement
was available. The holding has raised the question whether sue
federal licensing agenc;es may defer preparation of final 0,.etements'
until a hearing board issues a report or recommendat4on.

More recently, in Sierra Club v. Kleppe, Tra the cour;. Agan
considered the question of timing. It stated t at "the mere torItt-
tion' of certain action is not sufficient to require an.impact staterrlt."
Ir a note, the court said:

°At some points in their brief, respondents appear to seek a
comprehensive impact. statement covering contemplated projecn
in the region as well as those that already.have been prnosed.
The statute, however, speaks solely in terms of prspoL.v, actions;
it does not require an agency to consider the pvbia environ-
mental impacts of less imminent actions when preparing the impact
statements on proposed actions.. Should contemplate4 actions later
reach the stage of actual prcoosals, impact statemPnts on them
will take into account the effect of their approval upon the
existing environment; and the condition of that environment
presumably will reflect earer proposed actions and their
effects."

It is noteworthy that although the Supreme Court has apparently taken a
more restrictive view than the courts of appeal, in both Sierra Club
and SCRAP II the court addressed itself to the timing of a final EIS.
In both cases the court recognized that §102(2)(C) imposM aWiTduties
on an agency prior to its making a report or recommendation on a
proposal for action. For example, in Kleppe v. Sierra Club, supra, the
court stated:
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"The section states that prior to preparing the impact
statement the responsible official "shall consult with
and obtain the comments of any federal agency which
has jurisdiction by law or special expertise with
respect to any environmental impact involved," Thus,

the section contemplates a consideration e)f.= environ-
mental factors by agencies during the evolutiqn o; a
report or recommendation on a proposal. the time

at which a court enters the process is the report

or recommendation on the proposal is made, ,nd .:wmeone

protests either the absence or the adequacy of the final

impact statement. This is the point at which an agency's

action has reached sufficient maturity to assure that
judicial intervention will not hazard unnecessary dis-

ruption."

CEQ has taken the position that the process of preparing and

circulating draft statements relates not to the agency review

requirement, but to the consulting requirement in §102(2)(C).

Memorandum from CEQ to Heads of Agencies, dated November 26,1975.

D. Impact Statement Adequacy

§102(2)(C) sets forth the basic requirements for preparation of an

EIS. It calls for a "detailed statement" on the "environmental impact"

of the proposed action, any "adverse environmental effects" which cannot

be avoided should the project be carried out, "alternatives" to the

proposed action, the "relationship between local short term uses" of

man's environment and the "maintenance and enhancement of long term

productivity" and any "irreversible and irretrievable commitments

of resources "if the proposed project is carried out."

There have been a large number of cases over the issue of the

adequacy of the EIS once it is prepared. One standard that has been

adopted by a number of courts is the "full disclosure" standard

enunciated in Environmental Defense Fund v. Corps of Engineers, 325 F.

Supp. (Z.D.Ark.,1971), aff'd.470 F.2d 289 (8th Cir.1972), cert. denied,

412 U.S. 908 (1975). INFithe court noted:

"At the very least NEPA is an environmental full disclosure law...

The.'detailed statement' required by §102(2)(C) should, at a
minimum contain such information as will alert the President,

the Council on Environmental Quality, the public and, indeed,

the Congress, to all known possible environmental consequences
of proposed agency action." 325 F.Supp.759.
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This case and, other cases adopting the "full disclsoure" standard make it
clear that compliance requires disclosure of all relevant facts in a

manner understandable by those who have to make the decisions on the
proposal and those who will be affected by the decisions.

A number of 10th Circuit cases have discussed the issue of adequacy
of an EIS. In National Helium Corp. v. Morton, 486 F.2d 995 (10th Cir.
1973) the court held that judicial review of a final environment
statement was limited to whether all five procedural requirements
contained in §102(2)(C) were discussed, whether it constituted objective
good faith compliance with the demands of the Act and whether it
contained a reasonable discussion of the subject matter involved in the
five areas. The court specifically rejected the arbitrary and capricious
standard of review and adopted the "rule of reason" requiring objective
good faith compliance. The court made it clear that the "rule of reason:"

"should not be viewed as necessitating that the completion of
an impact statement be unreasonably or interminably delayed
in order to include all potential comments or the results of
works in progress which might shed some additional lfght on
the subject of the impact statement. Such a result would
often inordinately delay or prevent any decision in environ-
mental cases. The courts should look for adequacy and
completeness in an impact statement, not perfection." 486 F.2d 1004

1) Environmental Impact of the Proposed Actions

§102(2)(C)(i) requires that the EIS discuss the environmental impacts
that will result as a consequence of the proposed action. In E.D.F. v.
Corps of Engineers, supra, the court held that the impact statement prepared
by the Corps did not 'set forth all of the environmental impacts which are
known to the defendants by their own investigations or which have been
brought to their attention by others."

2) Adverse Environmental Effects

§102(2)(C)(ii) also requires that an EIS discuss fully "any adverse
environmental effects which cannot be avoided should the proposed action be
implemented." Failure to disclose fully and objectively adverse environ-
mental consequences of a stream channelizatlon project in NRDC v. Grant,
341 F. Supp. 356 (E.D.N.C.,1972), 355 F.Supp. 280 (E.D.N.C.,173) resulted
in the Soil Conservation Services' EIS being ruled inadequate. In that
case, the EIS had set forth some of the project's environmental consequences
that were unavoidable and adverse, but it failed to discuss them adequately.
The court said it was not enough to merely note that the project would
increase the amount of sediment carried downstream. The court held that
the EIS must also analyze and discuss the downstream effects of increased
sedimentation. National Helium v. Morton, supra, also dealt in part with
an agency's failure to adequately discuss a verie environmental effects
e the proposed action.
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3) Discussion of Alternatives

The analysis of alternatives required by §102(2)(C)(iii) is
particularly critical to the adequacy of the EIS because it is through
this analysis that mitigating measures may be discovered. Perhaps the
leading case on discussion of alternatives is NRDC v. Mot4ton, 458 F.2d
827 (D.C.Cir.,1971) where the court held that agencies cannot disregard
alternatives simply because they "do not offer a complete solution to
the problem." The fact that some reasonable alternative would require
congressional action is not sufficient to place it beyond the scope of
the required discusvion. Under NRDC v. Morton, an agency must explore all
reasonable alternatives whether or not those alternatives are within the
agency's area of competence or statutory authority. The court emphasized
that only those alternatives that were reasonably available need be
considered, however the discussion of those alternatives must not be
superficial. A thorough examination of every reasonable alternative must
be made. On a similar vein the 10th Circuit in National Helium v. Morton,
suprl, stated "the statement does not have to dwell on the imaginary
horr bles posed by the plaintiffs."

4) Short-term Uses vs. Long-term Productivity and
Irreversible and Irretrievable Commitments of
Resources

Subsection (iv) of 102(2)(C) requires consideration of the relationship
between local short-term uses of man's environment and the maintenance
and enhancement of long-term pmductivity. Subsection (v) requires
examination of any irreversible and irretrievable commitments of
resources which would be involved in the proposed action should it
be implemented. Neither of these requirements have played a major
or determinative role in any similar case. The Interior Department's
alleged failure to consider the effects of its action on future energy
needs in terminating contracts for the purchase and delivery of helium
was an issue addressed in National Helium v. Morton, sup;a. In Environ-
mental Defense Fund v. Corps of Engineers,supra,the cour foundER-17
inadequate because the Corps failed to "adequately bring to the reader's
attention all irreversible and irretrievable commitments of resources
which would be involved in the proposed action should it be implemented."
Subsection (iv) has been interpreted not to require a dollar and cents
weighing of the costs and benefits in the EIS. Sierra Club v. Morton,
510 F.2d 813 (5th Cir.,1975). The requirements of §102(2)(C)(1v) and (v)
were also considered by the court in Minnesota Public Interest Research
Group v. Butz, 401 F.Supp. 1276 (D.Minn. 1975).
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S. The first generation of NEPA cases concerned the question of whether
an EIS was necessary,. These cases generally involved "legal" issues.
However, as the trend of environmental cases under NEPA increasingly
moves into the second generation of cases, where the issue is the
adequacy of the EIS, environmental lawyers will become more involved
in highly complex,factually oriented cases. This has several
implications: this phase of NEPA cases is presenting some of the more
difficult and highly technical litigation presently in the courts. These
cases require a great amount of expertise, time and financial resources.
Second, more and more frequently EIS's involve areas where the technical
"state.of the art" is not highly sophisticated, thus requiring a lot of
guesswork and resulting in more general and speculative EIS's. It will

become correspondingly more difficult to challenge the adequacy of EIS's
of this nature. Third, a similar development will probably take place
in those instances where it will be necessary to analyze the social
consequences and/or the cost benefits of the proposal. As NEPA cases
become more "factually" oriented, the importance of the trial judge's
"factual" findings will become more and more important.

Finally, a Third Generation of cases is appearing in the horizon.
In these cases, the substantive decision of the agency is challenged
in light of the information and recommendations cohtained in the EIS.
The growing trend is to attack the agency's substantive decision
at the same time that the EIS prepared in connection with the decision
is challenged. Examples of recent cises using this approach are:
National Wildlife Federation v. Morton, 393 F.Supp. 1286 (D.D.C. 1975)
(Agency's decision to permit off-road vehicles on ptlic lands and EIS
thereon rejected.) Concerned About Trident v. Schessinger, 400 F.Supp.
454 (D.D.C. 1975) (Trident project and EIS thereon upheld.)
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. APPENDIX A

Agency NEPA Procedures

Department of Agriculture (USDA)
Departmental -- 39 FR 18678 (1974).
Agricultural Stabilization and

Conservation Service (ASCS) -- 7 CFR 799 (1974).
Animal and Plant Health Inspection
Service (APHIS) -- 39 FR 3696 (1974).

Farmers Home Administration -- 41 FR 22255 (1976).
Forest Service -- 39 FR 38244 (1974).
Rural Electrification Administration -- 39 FR 23240

(1974).

Soil Conservation Service -- 7 CFR 650 (1974), amended,
39 FR 43993 (1974), 40 FR 10951 (1975).

Appalachian Regional Commission -- 36 FR 23676 (1971).
Canal Zone Government -- 41 FR 18360 (1976).
Central Intelligence Agency (CIA) -- 39 FR 3579 (1974).
Civil Aeronautics Board (CAB) -- 14 CFR 312, 40 FR
37182 (1975), amended, 40 FR 59425 (1975).

Department of Commerce
Departmental -- 40 FR 5175 (1975).
Coastal Zone Management -- 15 CFR 925, 40 FR 8546

(1975).
Department of Defense (DOD) -- 32 CFR 214 (1974).

Army -- 40 FR 55962 (1975).
Corps of Engineers -- 33 CFR 209.410 (1974).

Delaware River Basin Commission -- 18 CFR 401.51
(1974).

Environmental Protection Agency (EPA)
Nonregulatory actfons -- 40 CFR 6 (1975).
Manual for Preparation of Environmental Impact
Statements for Wastewater Treatment Works, Facili-
ties Plans and 208 Areawide Waste Treatment Manage-
ment Plans (EPA June 1974).

New Source NPDES Permits -- Proposed: 40 FR 47714
(1975).

Regulatory actions -- Statement of Policy, 39 FR 16186
(1974). Procedures for Voluntary Preparation, 39 FR
37419 (1974).

Section 309 Review -- EPA Manual, Review of Federal
Actions Impacting the Environment (1975).

Energy Research and Development Administration (ERDA)
--10 CFR 11 (1974), amended, 40 FR 8795 (1975).
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Federal Communications Commission (FCC) -- 47 CFR
1.1301 et seq. (1974), amended, 40 FR 53393 (1975).

Federal Energy Administration (FEA) -- 10 CFR 208,

41 FR 4722 (1976).
Federal Power Commission (FPC) -- 18 CFR 2.80

(1972), amended, 39 FR 15946 (1973).
Federal Trade Commission (FTC) -- 16 CFR 1.81 -- 1.85

(1971).
General Services Administration (GSA)

Departmental -- GSA Order Adm. 1095.1, 40 FR 15131

(1975).
Public Buildings Service -- GSA Order PBS 1095, 40 FR

27733 (1975).
Department of Health, Education, and Welfare

(HEW) -- HEW General Administration Manual -- chs.
30-10 through 30-16 (1973).
Food and Drug Administration (FDA) -- 21 CFR 6

(1973), amended, 40 FR 16663, 23035, 31606 (1975),

41 FR 21768 (1976).
Department of Housing and Urban Development (HUD)

General -- HUD Dept. Handbook 1390.1, 39 FR 19182
(1973), amended, 39 FR 38922 (1974). Proposed

amendment to HUD Dept. Handbook 1390.1: 41 FR
17506 (1976).

Community Development Blcok Grants -- 24 CFR 58
(1975), amended, 40 FR 22253, 29992 (1975), 41
FR 20522 (1976).

Department of Interior
Departmental -- 36 FR 19343 (1971).
Bonneville Power Administration -- 37 FR 815 (1972).

Bureau of Indian Affairs -- Interim Guidelines: Environ-
mental Quality Handbook, 30 BIAM Supp. 1, (Aug. 29,

1973).
Bureau of Land Management -- BLM Manual 1790

(6/13/74), 1791 (6/17/74), 1792 (3/15/76),
1793 (8/1/74).

Bureau of Mines -- 37 FR 2895 (1972).
Bureau of Outdoor Recreation -- 37 FR 6501 (1972).

Bureau of Reclamation -- Reclamation Instructions, Series
350, Pt. 376, Ch. 5, (1/12/72), amended 11/6/72,
10/12/73.

Fish and Wildlife Service -- Bureau Transmittal Memos
(Aug. 12, 1974 & Nov. 8, 1974).

Geological Survey -- 37 FR 5263 (1972).
National Park Service-- Guidelines (July 29, 1974).

Interstate Commerce Commission (ICC) -- 49 CFR
1100.250 (1972). Proposed: 40 FR 37233, 50108

(1975).
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Department of Justice

Law Enforcement Assistance Administration (LEAA)
- - 28 CFR 19 (1974).

Department of Labor

Occupational Safety and Health Administration (OSHA)
- - 29 CFR 1999 (1974).

National Aeronautics and Space Administration -- 14 CFR
1204.11 (1974).

National Capital Planning Commission -- 36 FR 23706
(1971), amended, 37 FR 16039 (1972).

National Science Foundation -- 45 CFR 640 (1974).
Nuclear Regulatory Commission (NRC) -- 10 CFR 51

(1974), amended, 40 FR 8774, 8790 (1975).
Department of.State

Departmental -- 37 FR 19167 (1972).
Agency for International Development (AID) -- Pro-

posed: 41 FR 12896 (1976).
International Boundary and Water Commission -- 39
FR 9668 (1974).

Tennessee Valley Authority (TVA) -- 39 FR 5671 (1974).
Department of Transportation (DOT)

Depnrtmental -- 39 FR 35232 (1974)
Federal Aviation Administration (FAA) -- FAA Order

5050.2A, 40 FR 36516 (1975).
Federal Highway Administration (FHWA) -- 23 CFR
771 (1974), amended, 40 FR 60052 (1975), 41 FR
9321 (1976).

Coast Guard -- Commandant Instruction 5922.10B, 40
FR 49383 (1975), amended, 40 FR 52430 (1975).

Urban Mass Transportation Administration -- DOT Order
5610.1, 37 FR 22692 (1972).

National Highway Traffic Safety Administration -- 49
CFR 520, 40 FR 52395 (1975).

Saint Lawrence Seaway Development Corporation -- 40
18026 (1975).

Department of the Treasury -- 39 FR 14796 (1974).
Internal Revenue Service -- 46 FR 15061 (1971).

Veterans Administration (VA) -- DVB Circular 27-75-37,
40 FR 37126 (1975).

Water Resources Council -- 36 FR 23711 (1971).
Postal Service -- 39 CFR 775 (1972), amended, 40 FR
26511 (1975).
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DEVELOPMENT ON FEDERAL LAND

Hamlet J. Barry III

I. Scope of Topic

Discussion of general mineral development on federal land,

with emphasis on coal, but some attention to other leas-

able minerals. Will not cover locatable minerals, except

insofar as they are leasable on acquired lands under

Acquired Lands mineral Leasing Act, 30 U.S.C. 351-359.

Although any mineral development will almost invariably

deal with air and water pollution problems, these con-

cerns are treated by other papers as part of this Insti-

tute. Similarly, nearly all mineral development on

federal land will have to consider NEPA--also treated in

another paper. In addition, non-minerel type develop-

ments on federal lands (i.e., ski areas, logging opera=

tions, grazing, and urban type developments) are treated

only in passing and insofar as they are subject to the

general regulations cited here.

II. Political'climate and Introduction

It has long been assumed that states welcome increased

federal regulatory activity on federal land. Recent

remarks by Governors and federal officials indicate that,

qt least in the West, this is not so; °states rights"

has taken on a new and legitimate meaning, and implications
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are great for mineral development on federal land in

the future. Western states will resist almost any in-

crease in federal power or jurisdiction in the mining

area.

The past few years have seen changes in the general direc-

tion of some federal legislation or programs--toward a

sharing of regulatory authority, or toward granting of

authority to states. For example, both clean air and

clean water acts permit and encourage state enforcement

and administration. The trend is toward increasing state

involvement, with federal blessing, over activities on

federal lands. The Federal government will continue to

have exclusive control over how one obtains title, right

or lease for minerals on federal lands, but states will

have increasing role on what happens thereafter as to

air, water, roads, mining methods, planning, zoning and

reclamation.

III. Jurisdictional Issues--Who Controls Development on
Federal Land?

A. Federal Government generally maintains that they have

"Plenary constitutional authority over the retention,

management, and disposition of public land;" that any

conflicting state laws must yield to federal law,

and that states may not interfere with the unlimited



power of the federal government to pass laws and

administer the property of the U.S.

B. States are increasingly inclined to disagree with

some portions of the above federal assertion, ge. -

erally maintaining that states are sovereign over

all lands within their borders, and that federal

statutes, rules, and regulations concerning the pub-

lic domain do not necessarily overridc... rflicting

state laws.

C. There is little doubt that the acquisition

mineral lease on federal land is controll "oF fed-

eral statute and regulation under federal prr,prie-

tary powers. Relevant statutes are the Mineral

Leasing Act of 1920 (30 U.S.C. 181 et seq.); the

Acquired Lands Mineral Leasing Act of August 7, 1S17

(30 U.S.C. 351-359) and the recently passed, vctoed

and veto overriden S. 391, Federal con! Leasing

Amendments Act of 197, kveto overriden August 4,

1976).

As to Locatable Mineral , the Mineral Lccation Law

of 1872 (17 Stat 91) remains the basic authority.

The law recognizes the mining camp doctrine that

mineral deposits on the public domain belong to the
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person first dis,,overing the deposits, and sets

forth minimai federal procedures which establish the

principle of appropriation by discovery, dimensions

of a claim, marking and identifying of a claim, and

the rights of the claimant prior to patent. State

laws not in conflict with federal laws are applicable,

and generally serve to implement tLe baiic federal

requirements.

D. Practical Aspects of The Jurisdiction Question:

What Permits are Required?

'Following acquisition of a mineral lease on federal

land, an operator is subject to a number of both

federal and state requirements, with littlediscern-

able logical division of authority. particulaxly as

to regulation of surface mining, the federal govern-

ment has left a vacuum which has historically been

filled by states. It is unsafe to assume

that because a mineral development is on federal lapf,

only federal permits are required; it is equally un-

safe to assume that because the land is subject to

state sovereignty, only state permits and regulations

must be followed. In fact, a mixture of permits is

required. For example, n hypothetical mine operator,
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seeking to surface mine coal on federal land in

Colorado, is subject to the following permit require-

ments:

1, State Requirements:

(a) Colorado Division of Mines:

Operators Notice of Activity (CRS 1973

34-47-123)--required when work is commenced

or stopped at any mine, mill, placer, quarry,

open pit mine, dam project, tunnel or excava-

tion.

License to Operate Coal Mine. CMI form 34.

Fee required, plus monthly reports to

Colurado Division of Mines.

License to Store, Transport and Use Explo-

sives (CRS 1971. 34-27-101 through 110;

34-47-103 and 104).

NOTE: All the above permits are required

regardless of land or mineral ownership.

(b) Colorado Land Reclamation Board:

Under H.B. 1065 (1976), the Mined Land Re-

clamation Act, several things are required

of mine operators on all lands within the

state:
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After June 30, 1976, new mine operations

must obtain a mining and Reclamation perm4.t.

Mines with permits under 1973 statute a...t

encouraged to convert their old permit to a

new permit.

Special permits are required for small scale

operations (10-acres or less or 70,000 tons

per year or less), and for operations which

will be complete in 10 days or less.

Bonds are required for both prospecting and

Reclamation.

The general permit requirements are exten-

sive; Special permits are less so. General

permits under 34-32-112 require the following:

(1) Five copies of the application;

(2) A reclamation plan submitted with each

of the applications;

(3) An accurate map of the affected land

submitted with each of the applications;

(4) The application fee;

(5) The legal description and area of

affected land;
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(6) The owner of the surface of the area

of the affected land;

(7) The owner of the substance to be mined;

(8) The source of the applicant's legal

right to enter and initiate a mining

operation on the affected land;

(9) The address and telephone nuMber of

the general office and the local address

and telephone number of the applicant;

(10) The detailed description of the method

of mining to be employed;

(11) The size of the area to be warked at

any one time;

(12) The timetable estimating the periods of

time which will be required for the

various stages of the mining operation.

(13) The reclamation plan shall be based upon

provisions for, or satisfactory explan-

ation of, all general requirements for

the type of reclamation proposed to be

implemented by the operator. Reclama-

tion shall be required on all the affected

land. The reclamation plan shall include:
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( ) A description of the types of re:
clamation the operator proposed to

achieve in the reclamation of the

affected land, why each was chosen,

and the amount of acreage accorded

to each;

(ii) A description of how the reclama-

tion plan will be implemented to

meet the requirements of section

34-32-116;

(iii) A proposed timetable indicating

when and how the reclamation plan

shall be implemented;

(iv) A description of how the reclama-

tion plan shall rehabilitate the

affected land. This description

shall include, but not be limited

to, natural vegetation, wildlife,

water, air, and soil.

(v) A map of all of the proposed affected

land by all phases of the total

scope of the mining operation. It

shall indicate the following:
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(14) The expected physical appearance of the

area of the affected land, correlated

.to the proposed timetables required by

paragraph (h) of subsection (2) of this

section and paragraph (c) of this sub-

section (3); and

(15) Portrayal of the proposed final land

use for each portion of the affected lands.

(16) The accurate map of the affected lands

shall:

(i) Be made by a registered land sur-

veyor, professional engineer, or

other qualified person;

(ii) Identify the area which corresponds

with the application;

(iii) Show adjoining surface owners of

record;

(iv) Be made to a scale of not less than

one hundred feet to the inch and

not more than six hundred sixty

feet to the inch;

(v) Show the name and location of all

creeks, roads, buildings, oil and .
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gas wells and lines, and power

and communication lines on the

area of affected land and within

two hundred feet of all boundaries

of such area;

(vi) Show the total area to be involved

in the operation, including the

area to be mined and the area of

affected land;

(vii) Show the topography of the area with

contour lines of sufficient detail

to portray the direction and rate

of slope of the affected land in

question;

(viii) Indicate on a map or by a statement

the general type, thickness and

distribution of soil c.:rer the area

in question, including the affected

land;

(ix) Show the type of present vegetation

covering the affected land.

17. The reclamation plan shall also show by

statement or map the depth and thickness

10
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of the ore body or deposit to be mined

and the thickness and type of the over-

-burden to be removed.

18. A basic fee of fifty dollars and, in

addition, a fee of fifteen dollars per

acre for the first fifty acres, ten

dollars per acre for the second fifty

acres, five dollars per acre for the

third fifty acres, and one dollar per

acre for any additional acres shall be

paid. In no case shall the permit fee

exceed two thousand dollars.

In addition to the above general permit, the

Colorado Land Reclamation Board requires the

filing 7f a notice to conduct prospecting opera-

tions. The notice requires fairly extensive in-

formation from the applicant, as set forth in

34-32-113.

2. Federal Requirements. In addition to the above

state requirements, a surface mine operator will

be required to file or cor.ply with the.following

federal requirements:

(a) U.S. Geological Survey--Area mining Supervisor.
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Operators holding valid leases are required

to file and obtain approval for a mining

and reclamation plan. Requirements for the

plan are detailed and extensive, and are found

in the newly promulgated 43 CFR 3041 and 30

CFR 211 regulations. U.S.G.S. has prepared

model mining and reclamation plan for in-

formational use by operators.

Prior to engaging in activity on the leased

land, operators must identify archaeological

and historic sites,.and evaluate effect of

proposed operations on these sites, if any.

IV. Constitutional AnalysisJurisdictional Issues.

The obstacle course of duplicating and conflicting permits

described above is symptomatic of the underlying, un-

resolved constitutional issues. The greatest problem is

with mining and reclamation permits. Operators subject

to dual permits and enforcement, with the possibility of

conflicting reclamation standards, have a legitimate com-

plaint. A brief constitutional analysis of this juris-

dictional conflict follows.

A. Supremacy Clause and Pre-emption.

The Supremacy clause (Art. IV of Const.) is the source

12
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of the pre-emption doctrine. In order to find pre-

emption, the state and federal laws must be in con-

flict, and explicit or implicit Congressional intent

to pre-empt must be found. Recent rulings have
that

strengthened the holding /pre-emption cannot simply

be inferred from the comprehensive character of the

federal provisions. See Goldstein v. California 512

U.S. 542.

1. Pre-emption and the mineral Leasing Act. Does

the Mineral Leasing Act pre-empt application of

all state mining and reclamation laws to federal

land? There is no clear intention to pre-empt;

in fact, sections 189 and 187 of the act speci-

fically preserve state rights. See 30 U.S.C.

187 and 189. Secondly, at least two cases have

said the Mineral Leasing Act does not pre-empt

state law. Hagood v. Heckers 513 P2d 208 (Colo.

1973) and Tpxas Oil and Gas v. Phillips Petroleum
)

27u F. Supp 366 (1.D. Okla 1967), aff'd per curim

406 F2d 1303 (10th cir. 1969).

B. Types of Federal Land. Although it is not widely

recognized or followed, there are two types of federal

land for jurisdiction purposes. "Article 1" land

13
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comes from Article I, Section 8 of the Constitution,

wherein Congress is granted the power "to exercise

exclusive legislation" over Washington D.C. and

assorted forts, arsenals, etc. "Article IV" land

comes from Article IV, Section 3, wherein Congress is

given power to dispose of and make all needful rules

and regulations respecting the territory or other pro-

perty belonging to the United StateS. The Article I

property power is contained within the list of enumer-

ated powers; Article IV powers are not listed among

the enumerated powers. Article IV land is generally

classed as the public domain.

1. Based on the above distinction, the argument is

that any Congressional action under Article IV

powers are acts of a proprietor only; such acts

cannot supercede state laws. Case Law establishes

that the federal proprietor has somewhat larger

authority than a private person to (a) protect

federal lands, (b) establish rules for transfer

of title to federal land, and (c) enjoy immunity

from state taxation. However, unless Congress

acts pursuant to an enumerated power, and unless

Congress intends to preempt conflicting state law,

14
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the federal law will not override the state pro-

visions. As a proprietor, the federal government

clearly can.condition the use of its lands by

specifying reclamation standards or mining methods,

but in so doing they cannot supplant existing.

state laws.

2. It is clear that Congress could enact a law under

its enumerated powers which would pre-empt all

state jurisdiction over mining on federal lands.

So fart:hey have not done so, and in the absence

of other intent, any legislation dealing with

Article IV land only must be presumed to be en-

acted pursuant to Congress' proprietary powers.

Absent such Congressional action and intent, the

' following observation is pertinent.

"If Congress, or its delegate, were to lease a

tract of the public domain.to a corporation to

strip-mine for minerals for commercial use or sale,

there is no reason why state law could not be

applied to prohibit, or to impose various condi-

tions upon, the strip mining activities of the

lessee. If the contrary view is common in prac-

tice today, it is only because states have yielded

15
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to the mistaken assertions of federal government

lawyers and failed to examine constitutional prin-

ciples sufficiently to detect the error and to

make the implications of those principles plain."

(Engedahl, Plowshare Legal Studies, NTIS, PB-231-

015 Vol. II, p. 261.)

C. Recent Developments.

1. Legislative Action.

In 1975, Congress passed major legislation to con-

trol strip mining. H.R. 25, the Surface mining

Control and Reclamation Act of 1975, like its pre-

decessor, S. 425, was vetoed by President Ford.

Had H.R. 25 been signed, it would have made major

concessions to state control over federal land.

Congress found:

...(e) because of the diversity in terrain,
climate, biologic, chemical, and other phy-
sical conditions in areas subject to minng
operations, the primary governmental respon-
sibility for developing, authorizing, issu-

ing, and enforcing regulations for surface
mining and reclamation operations subject to
this act should rest with the states.

In H.R. 25, congress adopted a basic scheme under

which minimum federal reclamation standards for

federal, state, and private land could be exceeded

16
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by more stringent state standards. In such event,

the state law would apply to federal land, as well-

as to state ahd private land:

Each state in which there is, or may be,
conducted surface coal mining operations,
and which wishes to assume exclusive juris-
diction over the regulation or surface coal
mining and reclamation operations..., shall
submit to the Secretary...a state program
which demonstrates that such State has the
capability of carrying out the provisions of
this Act...

Any provision of any State law or kegulation
...which provides for more stringent land
use and environmental controls and regula-
tions of surface coal mining and reclamation
operations than do the provisions of-this
Act...shall not be construed to be incon-
sistent with this Act.

Since the demise of H.R. 25 by failure to override

the Presidential veto, attempts have been made to

resurrect a federal strip mine bill by providing

for reclamation on federal land only. Cognizant

of the major differences this change in scheme

would bring, the proposed legislation provided a

mechanism for uniform reclamation standards on

state and private lands and federal lanft:

(c) The requirements of this title and
the Federal lands program shall be incorpora-
ted by reference or otherwise in any Federal
mineral lease, permit, or contract issued by
the Secretary which may involve surface coal
mining and reclamation operations. There

17
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shall also be incorporated into any such
lease, permit,or contract the requirements
of any State law regulating surface coal
mining in the State in which the Federal
lands involved are located, if the Secretary
finds that the requirements of the State law
provide for the regulation of surface coal
mining and reclamation operations in accord-
ance with the requirements of this title and
iHe regulations issued by the Secretary pur-
sufaIt to this title.

(e) The Secretary may enter into an agree-
ment with a State to provide for a joint
Federal-State program covering a permit or

) permits for surface coal clining and recla-
mation operations on non-Iederal and Federal
lands which are intersperaed or checkerboarded
and which should, for conservation and admini-
strative purposes, be regulated as a single
management unit. To implement.a joint Federal-
State program the Secretary may enter into
agreements with the States, may delegate
authority to the States, or may accept a
delegation of authority from the States for
the purposes of avoiding duality of admini-
stration of a single permit for surface coal
mining and reclamation operations. Such an
agreement may only be entered into with a
State that has a State law regulating surface
coal mining which the Secretary has found,
pursuant to subsection (c) of this section,
provides for the regulation of surface coal
mining and reclamation operations on non-
Federal lands in accordance with the require-
ments of this title and the regulations issued
by the Secretary pursuant to this title.

As of this writing, it is unclear what action, if

any, Congress will take in regard to mined land

reclamation. No strip mine or reclamation bills

were made law in 1976. The various Congressional

199
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proposals make it clear that Congress recognizes

(1) the need for uniformity of federal and state

reclamation enforcement within any given state,

and (2) the desire of some states to administer

and enforce their own standards on federal, state,

and private land. It is equally clear, however,

that Congress does not intend to give states veto

power over Federal coal development and that

Congress does not always recognize the constitu-

tional distinction between the two types of

federal property power discussed in IV, B.

'above.

2. Executive Actions.

(a) Draft Regulations.

Soon after the pocket veto of the first

strip-mine bill, the Department of Interior

issued the first draft of proposed federal

coal mine operating regulations.. Most ob-

servers belive the issuance of such regula-

tions was an attempt to reduce support for

renewed attempts at Congressional strip mine

legislation. In any event, the January 1975

draft proposals of the 30 C.F.R. 211 regu-
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lations omitted any reference to the appli-

cation of state law to federal land. After

extensive discussion and comment, the coal

mine operating regulations were reissued,

again as proposed regulations. In this in-

stance, the proposed regulations specifically--

addressed the question of jurisdiction and

control of reclamation on federal lands.

The proposed regulations provided:

Sec. 211.74 Application of State
laws, regulations, practices, and
procedures as Federal law by Federal
officers.

(a) Upon request of the Governor of
any State, the Secretary shall promptly
review the laws, regulations, admini-
strative practices and procedures in
effect, or due to come into effect,
with respect io reclamation of lands.
disturbed by surface mining of coal,
subject to the jurisdiction of that
State, to determine whether such con-
trols may appropriately be applied as
Federal law to operations relating to
coal owned by or subject to 'Cie juris-
diction of the unit4d States. Ha shall
take into account all relevant con-
structions and applications of such
controls by competent State and local
judicial and regulatory authorities,
the desirability and practicability of
uniformity between Federal and State
controls, and the public policy of the
State regarding the development of coal
resources located thin.

2 0

901



(b) After such review, the Secretary may,by order, direct that all or part of such
State laws, regulations, practices, and
procedures shall be applied as Federal lawby the authorized officers of the Departmentwith iespect to coal within that State owned
by or subject to the jurisdiction of the
United States, if he determines that such
application would (1) effectuate the pur-
poses of this Part; (2) result in protec-tion of environmental values which is at
least as stringent as would otherwise occurunder exclusive application of Federal con-trols; and (3) would be consistent with the
interest of the United States in the timelyand orderly development of its coal re-
sources.

The significance of the proposed change as to the

application of state law was not lost on state

officials, environmentalists, or federal legis-

lators. Nearly all commented unfavorably on pro-

posed section 211.74. About half the Western

states submitted comments critical of the pro-

posed section on application of state law.

(b) Final Regulations.

The final version of the regulations made signi-

ficant change in this area from the September

draft. While neither the states nor the Depart-

ment of Interior will concede the ultimate con-

stitutional argument on control of federal land,

the final version of the regulations allegedly
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will permit the states as much control over

federal land as possible, given the Depart-

ment of Interior assertions of general and

complete plenary authority over the federal

lands. The Federal regulations issued May 17,

1976, 30 F.R.C. 211 and 43 C.F.R. 3041, now

provide as follows:

Applicability of State Law

Section 211.75: (a). On the effective
date of this part, and from time to
time thereafter, the Secretary shall
direct a prompt review of State laws
and regulations in effect, relating
to reclamation of lands disturbed by
surface mining of coal in each State
in which Federal coal has been leased,
permitted, or licensed. If, after such
review, the Secretary determines that
the requirements of the laws and regula-
tions of any such State afford general
protection of environmental quality and
values at least as stringent as would
occur under exclueive application of this
Part, he shall, by rulemaking, direct
that the requirements of such State laws
and regulations thereafter be applied
as conditions upon the approval of any
proposed exploration or mining plan,
unless

(i) the Secretary determines that
such application of the requirements
of such laws and regulations would un-
reasonably and substantially prevent
the mining of Federal coal in such
State, and

(ii) the Secretary determines that it
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is in the overriding national interest
that such coal be produced without such
application of such requirements. In
any such determination of overriding
national interest, the Secretary will
consult in advance of such determina-
tion with the Governor of the State
involved.

(b) On the effective date of this Part,
the Secretary will direct representativesof the Department to consult with appro-
priate representatives of each State or
a numbel of States for the purpose of
formulating and entering into agreements
to provide for a joint Federal-State
program with respect to surface coal
mining reclamation operations for ad-
ministrative and enforcement purposes.
Such agreements shall, wherever possible,
provide for State administration and en-
forcement of such programs, provided
that Federal interests are protected.
Any such agreement shall be entered__
into by rulema",.1ng and shall have as
its principal purpose the avoiding of
duality of administration and enforce-
ment of reclamation laws governing sur-
face coal mine reclamation operations.

3. Review of State Law and Negotiations concerning

Cooperative Agreements.

(a) As df late summer, 1976, Interior had begun

a review of state reclamation laws, pursuant

to 211.75 (a) above. Notice to this effect

is found in The Fed. Register on July 7, 1976.

It is anticipated that North Dakota, Wyoming,

and Montana laws will pass the stringency
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test set forth in the federal regulations.

All others will probably fail.

(b) As of late summer, 1976, Interior had issued

initial guidelines and criteria for coopera-

tive agreements under 211.75 (b). Prelimi-

nary negotiations between states and federal

officials have apparently nct gone well;

states feel that BLM has not lived up to

the promises made in the regulations (i.e.

"such agreements shall, wherever possible,

provide for state administration and enforce-

ment") and has little intent to allow ex-

cluSive state control over mining on federal

land. Apparently no cooperative agreements

are presently under serious negotiation, and

the dual administrative, enforcement, and

reclamation standard problem remains.

4. Recent Developments -- Litigation.

(a) Kleppe v. New Mexico, U.S. Supreme court,

June 17, 1976. This case seriously under-

cuts some of the constitutional analysis
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above in IV, A and IV, B. The facts in the

case are that New Mexico authorities rounded

up andsold wild horses and buxros on federal

BLM land, in contravention of a federal sta-

tute protecting wild burros. New Mexico

argued, and the lower court agreed, that

the federal statute was unconstitutional and

an excessive use of power under Congress'

Article IV (proprietary) property powers.

The lower court said that under Article IV

powers the federal government can protect

the public lands, but it has no power to

override state livestock laws simply because

some horses and burros roam on federal land.

The Supreme Court reversed the lower court,

saying their reading of the Article Iv pro-

perty clause was too narrow. The court said:

The power over the public lands thus
entrusted to Congress is without
limitations....

In short, Congress exercises the
powers both of a proprietor and of
a legislature over the public domain....

And when Congress so acts, the federal
legislation necessarily overrides con-
flicting state laws under the Supreme
Clause....
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We hold today that the Property clause
also gives Congress the power to pro-
tect wildlife on the public lands, state
law notwithstanding.

While much of the above is dicta, there is

no doubt that the Court either disagreed

with the type of analysis presented in IV. A.

and IV. B. above, or did not have that type

of analysis presented to it by New Mexico.

We have postulated that when Congress acts

under Article IV powers only,.the resulting

legislation has no authority to override

state law. The Kleppe decision, however,

says that even where congress acts only as

a proprietor, its dictates are supreme.

New Mexico argued that upholding the federal

statute would sanction an impermissible intru-

sion upon state sovereignty, and under this

new ruling, any congressional mandate--pro-

prietary or legislative--will require con-

flicting state law to recede. The case is

a significant setback for those who argue

that state sovereignty over the public domain

should not be destroyed by managerial acts

of Congress acting in its proprietary capacity.
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(b) Wyoming v. Kleppe. U.S. District Court,

Wyoming. In June, 1976, Wyoming filed suit

in Federal District Court, seeking a declara-

tory judgment that the 30 C.F.R. 211 and 43

C.F.R. 3041 reclamation regulations (dis-

cussed briefly above) are an impermissible

intrustion on Wyoming sovereighty, and are

;

therefore of no effect in Wyoming. A three.7

judge panel was requested by the plaintiffs,

but has been denied. The Defendant Depart-

ment of Interior has moved to dismiss the

complaint, and argument on the motion has

been set for September 21, 1976.

5. Conclusions -- Jurisdictional Issues.

I have spent considerable time discussing the

state vs. federal jurisdictional issue because

it is obviously crucial to the question of who

controls development on federal land. Although

the answer to the question is far from clear,

it is apparent that both the state and federal

government.will play major xoles in federal land

development. Both levels of government profess

a desire to avoid dual standards or dual admini-
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stration for mining operations, but thus far

neither level will sacrifice very much to avoid'

the dual enforcement problem.

A final solution could come with definitive

legislation from Congress, but this does not

appear likely at this point. cooperative agree-

ments between states and federal officials would

ameliorate the duality problem but not solve the

constitut4.onal issues. The most predictable

occurrence -- piecemeal litigation -- may even-

tually resolve the issue, but with some con-

fusion and slippage before the division of autho-

rity becomes clear. At least for the near future,

clients must be advised that control over develop-

ment on federal land is a now-you-see-it-now-you-

don't proposition, with both states and feds

asserting their respective -- and occasionally

conflicting -- positions.

V. Coal Development on Federal Lands -- 1976 Update.

In 1976, major and substantial changes took place in

the rules, regulations and policies regarding the develop-

ment of federal.coal. The changes have come both from
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Congress and from the executive, and each are considered

below.

A. Department of Interior Changes in Coal Policy.

Since his installation as Secretary of the Interior,

Thomas Kleppe has established the resumption of

Federal Coal activity as a high priority goal. On

January 26, 1976, Kleppe formally lifted the mora-

torium on federal coal leasing (Secretarial Order

No. 2952, February 13, 1973), and announced the

implementation of a new policy, which has been under

study and development for some years. Each element

of the policy is considered herein.

1. Adoption of the Energy Minerals Activity

Recommendation System (EMARS)

(a) EMARS is described by the Department of

Interior as "...a procedure by which the

various offices of the several federal

atencies involved in coal leasing, in co-

operation with state and national policy

considerations, and input from the general

public to provide recommendations to the

Secretary on where, when, and how much coal

should be offered for lease." There are
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four basic elements to EMARS:

(i) management Framework Plans (MFP's), or

basic land use plans, prepared by BLM

with some local input. MFP's are

actually more a land use-inventory and

conflict identification tool, with re-

commendations on resolution of con-

flicting resource uses.

(ii) System of nominations for new tract

leases, by industry, states, and the

public. Industry is allowed to nominate

certain tracts for leasing, and must rank

new requests and pending preference right

lease appl_cations in each nominees

national order of priority. State

governments and the public may also

nominate, or may request against nomi-

nation of certain tracts.

(iii) Environmental analysis. Nominated tracts

will be evaluated to determine environ-

mental effects of leasing. It is anti-

cipated that most nominated tracts will

be within one of the ten regional impact
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statements now scheduled; those not

within such an area will have an

Environmental Analysis Record or

supplemental EIS prepared.

(iv) Technical examination and tract evalu-

ation. The Geological Survey will

identify specific reclamation require-

ments and bonding
stipulations for each

tract, and will also evaluate the value

of the coal on the proposed tract, in

order to insure that mining will be

economic, and in order to determine

minimum bid levels.

(b) As a matter of public policy, Interior will

not consider new leases on land subject to

a coal lease, permit, or preference right

lease application, and will not issue leases

in National Wildlife Refuges, units of the

National Parks, Wilderness Areas, and primi-

tive areas.

(c) The EMARS program has been under development

for some time, apparently with considerably

debate as to wtet.it should include and how
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it might be implements. An environmental

impact statement (EIS) was begun in 1973,

when the moratorium on leasing was formally

announced, and a draft was issued in May of

1974. The draft was heavily criticized and

was reissued in final form, after substantial

revisions, in September of 1975. This "Coal

Programmatic EIS" contains the seeds of the

EMARS. process, although in both the draft and

the final Coal Programmatic it is impossible

to discover just what "EMARS" is or how it

will work.

After apparently considerable debate within

the Department of the Interior as to how

EMARS should be implemented,proposed re-

gulations further defining EMARS were issued

by the Department on March 16, 1976. Final

regulations (43 CFR 3520) were issued by

the Department of Interior on May 25, and a

"call for Industry Nominations and Areas of

Public Concern" together with a "Request for

Information on Areas of Interest with Respect
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to Areas Suitable or Unsuitable for Federal

Coal Leasing" was issued soon thereafter.

Under this 'call, nominations were to be sub-

mitted to the Bureau of Land Management by

July 31, 1976.

2. Adoption of a Totally Competitive Leasing System,

Under Which no Coal prospecting permits will be

Granted.

On January 26, 1976, Secretary Kleppe announced

that "We have determined that all future leasing

of federal coal will be made under a competitive

leasing system. No new prospecting permits will

be issued under our new policy." The final version

of the "commercial quantities" regulations (see

below) reports that comments on the proposed regu-

lations requested clarification as to whether new

prospecting permits will be issued for coal. In

attempting to provide the requested clarification,

the final regulations state "On January 26, 1976,

Secretary Kleppe announced that, in the near

future, no new prospecting permits would be

issued for coal." (41 F.R. 18846) We are unable

to determine whether addition of the phrase"...in
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the rear future..." is a clerical error, or a

shift in policy.

The question has arisen as to whether the Depart-

ment of the Interior is bound to issue no more

prospecting permits and whether the Department

must issue only competitive leases for coal.

The answer clearly is that under section 2 of the

mineral leasing act the Secretary shall award

leases on federal coal land "...by competitive

bidding or by such other methods as he may by

general regulations adopt..." The same section

specifically permits the.Secretary to issue pros-

pecting permits. In other words, until.Oongress

specifies differently, it is strictly a Depart-

ment policy decision as to,whether or not all

coal leases will be Competitively bid.

3. Development of Final RegulationsGoverning Condi-

tions under which Mining Operations and Post-

mining Reclamation on Federal Land must take Place.

The 30 CPR 211 and 43 CFR 3041 regulations were

issued in proposed form on September 5, 1975.

After months of meetings, discussion, and comment,
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the final regulations were issued May 17, 1976.

Tho regulations establish for the first time re-

clanation performance standards for federal coal,

with a variance procedure available in some in-

stances. Generally speaking, more strict state

reclamation standards will apply to federal lands

.:d will be enforced by state officials.

While the regulations are now final, a number of

questions remain. For example, when and haw will

Interior review state reclamation law to see if

it will apply to federal land? What will be the

form and content of memoranda of understanding

for state enforcement and administration of state

reclamation standards? Will Congress pass, and

the President sign, a strip mine bill, and, if

so, what will its effect be on the Interior

regulations?

4. Preparation of Regional Environmental Impact

Statements.

Although the Department of the Interior will

argue that they are not required to do so under

NEPA, the Department has recently undertaken

several regional environmental impact statements
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related to coal leasing and development. The

reason given for this policy is that the impact

and significance of proposed federal coal]eases

will go beyond the confines of one lease tract

and,because federal development schedules will

set the course for coal development on state and

private land. Regional statement areas are de-

fined by basin boundaries, drainage areas, areas

of economic interdependence, areas of common re-

clamation reciuirements, and other relevant factors.

Boundaries are subject to adjustment during EIS

preparation plans.

One regional statement has already been completed

for the Eastern Powder River area of Wyoming. A

second EIS, for Northwest colorado, is now in

draft form. Ten additional regional environ-

mental impact statements, with projected com-

pletion dates, are listed below:

- -Sweetwater-Kemmerer, Wyoming (Aug. 15, 1977)

- -Northern Powder R., Montana (Aug. 15, 1977)

--West-Central North Dakota (Oct. 15, 1977)

-Central utah (Jan., 1978)

- -Southern utah (Oct., 1977)
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--Hanna Basin-Atlantic Rim, Wyoming (April, 1978)

--West-Central Colorado (April, 1978)

--Star-Lake-Bisti, New mexico (July, 1978)

--North-Central Alabama (July, 1978)

--East-Central Oklahoma (July, 1978)

5. Short-Term or Emergency Leasing Criteria.

The Secretary's announcement of January 26, 1976

says that short-term leasing criteria, in effect

since 1973, will continue until the new coal

leasing system (i.e., EMARS) has been implemented.

The same announcement later says that short-

term criteria will be used until the new leasing

system is "completely" implemented. The final

EMARS regulations, section 3520.1-2, state that

all steps in the competitive leasing procedure

"...must be completed before leasing can'occur,

except where coal leases may be issued under

the Department's short-term leasing criteria."

All the above citations seem to leave open the

questions of when, where, and to what extent the

short-term criteria will be applied. There has

been very little dissatisfaction with application

of the criteria during the past three years, and
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only a limited number of leases (about 10) have

been allowed during this period. However, aMbi-

guities in the regulations and the policy statements

seem to leave open possibilities for increased appli-

cation of the short-term criteria, as a means of

circumventing the EMARS process. Interior spokes-

men have given assurance that this will not be the

case, but their assurances are not necessarily

reflected in the regulations.

The short-term leasing criteria are as follows:

(a) The proposed lease must be necessary for con-

tinuation of an ongoing mining operation, or

(b) The proposed lease must be necessary as a

reserve for production in the near future,

generally to fulfill production requirements

within five years.

(c) In all cases, these "giarecial actions will be

approved only when the provisions of the

National Environmental Policy Act have been

met. An environmental assessment must be

made to determine whether the proposed action

is major in scope. If so, an environmental

impact statement will be completed.
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(d) This limited leasing will be granted only

when the environment can be adequately pro-

tectedand the land can be adequately re-

claimed.

6. New Diligent Development Regulations.

There are currently about 16 billion tons of

federal coal under lease. The mineral Leasing

Act requires diligent development of federal

leases, but until recently, no standard of dili-

gence had been established or applied. Proposed

regulations defining "due diligence" were issued

December 31, 1975, and final regulations were

issued May 28, 1976 (43 C.F.R. 3520, 41 Federal

Register 21779). In general, these regulations

require a lessee to develop 2100 of his reserve

in 10 years and IX per year thereafter, and must

pay advance royalties beginning in the sixth year.

The purpose of these regulations is to force

those holding coal leases to develop them, or

give them up.

7. Commercial Quantities Regulations.

under the mineral leasing a-:t, holders of pros-

pecting permits are entitled to a preference right
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lease if they have discovered minerals in "com-

mercial quantities." Until recently, there were

no guidelines to determine what was a "commercial

quantity" under 30 U.S.C. 201(b) or a "valable

deposit" under 30 U.S.C. 211(b) and 262, 272, and

282. Proposed regulations defining these terms

and specifying what information an applicant must

submit to substantiate his claim were issued

January 19, 1976. Final regulations (43 C.F.R.

3520) were issued may 7, 1976 (41 F.R. 18845).

A major change in the final regulations is the

division of the preference right lease applica-

tion procedure into two phases. The applicant

submits data in the first phase, from which the

Department prepares lease terms and stipulations.

Based upon the lease terms and stipulations, the

applicant then submits data on revenues and costs.

The prudent person standard is applied. The appli-

cant must show that there is a reasonable expec-

tation that revenues will exceed costs of develop-

ing, extracting, removing, and marketing the

mineral. Interior contends that the "overall

balance" definition or the "workability" definition
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were discarded in favor of the "prudent man"

test, because only the latter complied with the

requirenents of the mineral leasing act.

The commercial quantities regulations apply to

pending and future applications for preference

right leases, but the Department will not go back

and review existing preference right leases to

determine if they were properly issued. The

Department will use current and expected prices

and costs, rather than prices and costs as of

time of application, in determining whether commer-

cial quantities are present. The costs of com-

pliance with state and local regulations are

costs which are to be considered, as are costs

imposed by lease terMs and stipulations.

The regulations also provide that the initial

application for a preference right lease must

be accompanied by the first year's rental of

254:: per acre. The Department claims thnt such

a minimum first year deposit of rent_will not

preclude rental increases in first or future

years.
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B. Legislative Changes in Coal Leasing and Coal Policy.

Throughout much of the 1976 session, Congress had

before it major legislation which would amend the

Mineral Leasing Act. much controversy was generated

by the continuing discussion as to whether a federal

strip mine bill -- affecting either all lands or just

federal lands -- should be part of amendments to the

Mineral Leasing Act. In a surprise move, strip mine

legislation proponents withdrew, and the Senate

approved a House bill (HB 6721) which makes major

changes in the Mineral Leasing Act, The final bill,

known as S. 391, was vetoed by the President, but the

veto was overriden on August 4, 1976. The major pro-

visions of the new act are summarized below.

1. Reform of the Federal Coal Leasing Program

(a) Land Use Plans: Bill would require com-

prehensive land use plans to be prepared by

the federal government prior to leasing and

that leasing be consistent with such plans.

In the case of national forest land the

Secretary of Agriculture would prepare the

land use plan. In cases where the federal

interests are insufficient to justify the
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cost of preparing a land use plan,

comprehensive land use plan prepared

by the state or a "land use analysis"

prepared by Interior Department would

suffice.

(b) State Input in Land ilse Plans: Consul-

tations with state and local governments

and the public in the preparation of land

use plans is required and, if requested,

a public hearing prior to adoption of

the plan must be held. In cases where

the state land use plan is used, the

state must consult with local government.

(c) Consultation with Federal Agencies: If

the land to be leased is under the juris-

diction of a federal agency other than

Interior, the lease can only be made

with the consent of the agency and the

agency may prescribe conditions with

respect to the use and protection of

the non-mineral interest of such lands.

(d) Socioeconomic Impact Evaluation: Prior

to issuing a lease, the Secretary of
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Interior "shall consider the effects which

mining of the proposed lease might have on

an impacted community or area, including,

but not limited to, impacts on the environ-

ment, on agricultural, and other economic

activities and on public services.

(e) Governor's Input on Leasing in National

Forests: Any lease proposal within the

boundaries of a national forest must be sub-

mitted to the governor of each state within

which the coal deposits subject to such lease

are located. No such lease may be issued

before the expiration of the sixty-day period

beginning on the date of such submission. If

the governor objects to the issuance of the

lease, the lease shall not be issued before

the expiration of the six-mOnth period begin-

ning on the date the Secretary of Interior

is notified of the governor's objection.

During the six-month period, the governor

may submit to the Secretary of Interior a

statement of reasons why the-lease should

not be issued and the Secretary of Interior
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a statement of reasons why the lease should

not be issued and the Secretary of Interior

shall, on the basis of such statement, re-

consider the issuance of the lease.

(f) Recoverability of Coal: Federal land use

plans must include an assessment of coal de-

posits and identify the amount of coal recover-

able by surface and underground mining. Prior

to issuing a lease, the Secretary of Interior

must evaluate the effects of various mining

methods and determine which method achieves

the maximum economic recovery of the coal.

No mining plan can be approved unless it will

achie',..a the maximum economic recovery of the

coal in the tract.

(g) Government Exploration: Bill directs the

Interior Department to conduct a comprehen-

sive exploratory program designed to obtain

sufficient data to evaluate the extent, loca-

tion, and potential for developing known

recoverable federal coal resources. Secre-

tary of Interior must develop and send to

Congress a plan for implementing an explora-

tion program within 6 months. The plan

226
45



would schedule exploratory activities and

identify regions to be explored in the next

5 years.

(h) Exploration Licenses: Bill eliminates pros-

pecting permits and requires exploration

licenses which do not confer a right to a

lease. (Bill does not affect existing pros-

pecting permits or pending preference right

lease applications.) Bill requires a separ-

ate license for exploration in each state

.and specifies that the license "shall be

subject to all applicable federal, state, and

local laws and regulations." Data from ex-

ploration activities would be kept confi-

dential by the Secretary of Interior until

a lease is issued or until such time as the

Secretary of Interior determines release of

the data to the public would not damage the

competitive position of the license, penal-

ties for exploring without a license are

provided.

(i) Competitive Leasing: Bill requires that all

leases will be awarded by competitive bidding
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(except pending preference right lease

applications). Additionally, at least 504

of total acreage offered for lease in a year

shall be leased under a system of deferred

bonus payment. Prior to bidding the Secre-

tary of Interior must give an opportunity

for comment on the value of the lease to be

bid on.

(j) Preferential Treatment of Public Bodies:

Bill requires that "a reasonable number of

leasing tracts be reserved and offered for

lease...to public bodies, including federal

agencies, rural electric cooperatives, or

non-profit corporations controlled by any of

such entities."

(k) Mining Plan: The lessee must submit a mining

and reclamation plan to the Department of

Interior within 3 years of the issuance of

a lease. If the leased land is not under

Interior's jurisdiction, the appropriate

federal agency :vast approve the terms of the .

plan.

(1) Logical mining Unit: Bill permits Secretary
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of Interior to consolidate leases into a

logical mining unit (LMU). Any person

affected by such a consolidation may request

a public hearing prior to consolidation.

The mining plan of an operator in a LMU must

require that all reserves in the LMU be

mined within 40 years or less, as determined

by the Secretary of Interior. Leases prior

to enactment of the bill may be consolidated

into a LMu if all lessees consent or, pur-

suant to regulations, the Secretary of In-

terior may require lessees to form a LMU.

No LMU can exceed 25,000 acres (both federal

and non-federal lands).

(m) Limits on Acreage Leased: Bill limits acre-

age leased to one entity in one state to

46,080 and 100,000 in the U.S. However,

present lessees holding more than 100,000

acres in the U.S. would not have to relin-

quish existing leases but could not acquire

new leases until their holdings dropped below

100,000 acres.

(n) Length of Lease: Leases would be for 20

years and so long thereafter as coal is
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produced in commercial quantities. After

the initial 20-year period, lease terms can

be adjusted.every 10 years.

(o) Minimum Coal Royalties: Bill sets minimum

coal royalty at 121/2% of the value of the

coal, except the'Secretary of Interior May

set a lower minimum royalty in the case of

underground mining.

(p) Diligent Development: Bill provides that

any lease not producing in "commercial quani-

tities" at the end of 10 years shall be can-

celled. For existing leases, the 10-year

period begins on the dateof enactment of the

bill. No discretion is given to the Secre-

tary of Tnterior to extend a lease not pro-

ducing in commercial quantities beyond the

10-year period, except in cases where ad-

vanced royalties would be paid. No lease

can be issued to persons holding leases which

have not been diligently developed.

(q) Advanced Royalties: Bill requires payment

of advance royalties in lieu of continuous

operation in cases where the mining opera-

tion is interrupted by strikes or other
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circumstances not attributable to the lessee.

A lessee cannot use advanced royalties paid

during the initial 20-year term of a lease

to reduce production royalties after the

twentieth year of a lease.

(r) Additions to Leases: A lease can be modified,

upon the request of the lessee and approval

by the Secretary of the Interior, to increase

the number of acres leased by up to 160.

(s) Anti-Trust: Bill requires Interibr to submit

all decisions on the issuance, renewal, or

readjustment of coal leases to the Attorney

Genexal for his assessment of possible viola-

tion of anti-trust laws. If the AG finds

that an action would create or maintain a

situation inconsistent with the anti-trust

laws, the Secretary of Interior cannot take

the action unless a public hearing is con-

ducted and the proposed action is determined

to be in the public interest and there are

no reasonable alternatives.

(t) Mining in National parks: Bill prohibits

coal mining in National parks, National Wild-

life Refuges, Wilderness Areas, National
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System of Trath and W.ld and Scenic Rivers

Systems.

(u) Public Hearings: The following public hear-

ings are required:

(1) Prior to approval of land use plan (held

on request).

(2) Prior to the lease sale (held in area

to be leased).

(3) Prior to consolidating coal leases into

a Logical Mining unit (held on request).

(4) Prior to taking action on a lease which

the Attorney General finds would be in-

consistent with anti-trust laws.

Opportunity for public comment on the value

of a tract to be leased must be provided

prior to bidding on a lease.

(v) compliance with Pollution Laws: Bill requires

each lease to contain provisions requiring

compliance with Federal Water Pollution con-

trol Act and clean Air Act.

2. Federal coal and Geothermal Leasing Revenud Returnedto States

(a) Bill raises the percentage of federal coal leasing
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revenue returned to states from the present

371/4% to 50% and the percentage of geothermal

leasing revenue returned to states from the

present 9% to 50%. 121/2% of the coal and geo-

thermal leasing revenue would be used by a

state and its subdivisions as the legislature

may direct giving priority to those subdivi-

sions of the state socially or economically

impacted by development of federally leased

minerals for (1) planning, (2) construction

and maintenanra of public facilities, and

(3) provisions of public services. The re-

maining 371/4% of revenues returned to states

would be used for sdhools and roads.

(b) Bill also provides that funds now held or to

be received by Colorado and utah from the

Department of Interior oil shale test leases

known as 'U-A,' and 'u-B' may

be used for planning, construction and main-

tenance of public facilities, and provisions

of pdblic services.

C. The Mineral Leasing 7.ct "menóments and the New Adminis-
trative coal policy.

1. In many respects Or,e amendments to the mineral
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leasing act and the new administrative policy on

coal leasing are correlative, and the general

directioa of.each is the same. At this early

dat: it is simply too early to tell what effect

the legislation will have on the newly promulgated

executive policy. Our guess is that most of the

policy will stay, but that some elements (i.e.,

zeros, due diligence regulations) will require

some changes.

2. The following chart presents an issue by issue

comparison of the new legislation and the new

administrative policy.
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PROVISION

Bidding
system

Lease size
and logical
mining unit
definition

Reserved
leases

Royalties
& rentals

Lease
terms

LEGISLATION (S 391)

Competitive biiding on all
tracts with 50% of all
lands leased on a deferred
bonus payment system. In-
terior Secretary is pro-
hibited from accepting a
bid for less than fair mar-
ket value of the leased
coal.

Leases shall be of a size
that permits the mining
of all coal that can be
economically extracted.
But, LMU can be no larger
than 25,000 acres.

A "reasonable number" of
leases are to be set aside
for leasing only to public
bodies.

DOI REGULATIONS

Competitive leasing.
USGS to do evaluation
of tract to determine
fair market value and
minimum bid. Inter-
tract bidding permitted.
Multiple nominations
must be ranked by
priority.

Nominations to describe
reasonably compact
areas. Limit is 2,560
acres, or size of the
LMU, Each lease is
automatically considered
to be an LMU.

No provision.

Lessee shall pay not less a% of value of coal at
than 12:5% of the value of the mine mouth. This
the coal, but Sec. may set a can be varied, but may
lower rate for underground not be less than 5%.
mining operations Sec. (This is policy-not
shall set rentals. part of any current

legislation).

Leases issued for 20 years
and SO long thereafter as
coal is produced. Leases
not producing after 10
years will be terminated.

Indefinite, with 20-year
readjustment, subjedtto
diligence and advanced

Exploration Interior Sec. may issue Interior will allow
exploration permits for a core drilling for re-
period of not more than source information.
two years. Licensee must Companies will be allowed
submit an exploration plan, to share costs and share
data must be turned over information. Eventually,
to interior, but will be new testing rules will
kept confidential. Explora- be proposed.
tion permits don't carry
leasing rights.
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Federal
exploration

State
payments

Diligence
requirements
& continuous
operation

Public
hearings

Interior Secretary is
authorized to conduct a
federal exploration pro-
gram to provide informa-
tion and a basis to
assess the value of the
coal.

Reduces amount paid from
revenues to reclamation
fund from 52.5% to 40%.
Raises impact payments to
states from 37.5% of
revenues to 50%. The re-
mainder goes to the Treasury.

Must submit mining and re-
clamation plan within 3

years of issuance of lease.
Leases not producing in
"commercial quantities"
within ten years are to be
cancelled. Advance royal-
ties may be paid in lieu
of continuous operation if
delay is not attributable
to lessee and if public
interest is so served. Ad-
vance royalties are not to
be substituted for dilig-
ence development.

Could require four hear-
ings: upon promulgation
of a land use plan; prior
to leave approval; before
formation of logical mining
unit; and prior to deter-
mination of fair market
value.
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No provision. Interior
is opposed to a federal
exploration program.

Administration legisla-
tion asks for loan
guarantees to impacted
states.

Lessee must mine 2.%
of lease reserves
within 10 years.
Lessee must pay advance
royalty beginning in
sixth year of the lease,
based on a production
schedule of exhausting
reserves in 40 years.
After 10 years, royal-
ties are 1% per year on
production value. Ex-
tension of ten-year
period permitted for
strikes, etc. or for
firm contracts for coal
from that LMU. Annual
advance royalties may
be paid in lieu of con-
tinuous operation.

Public meetings through-
out the land use plan-
ning proces. Public
meeting to review land
use plan and comment on
nominations. Public
meetings to comply with
NEPA, or meetings on
EAR if no EIS to be
done.



Land use
planning

Tract
selection
criteria

Requires comprehensive land
use plan, including socio-
economic impacts, before
issuance of lease.

NO specific provision.
Land use plan to assess
amount of coal recover-
able by deep mining and
by surface mining. Sec-

'retary to consider effect
of mining any tract on en-
vironment, agriculture,
and other economic activi-
ty; and effect on public
services.

Land use plan includes
inventory and assess-
ment of resources,
socioeconomic analysis,
land use recommendation
by resource, and
resources trade-off.

Depth, quality, thick-
ness of coal; water
resource availability;
relationship to existing
communities; potential
impact on economic
structure; service and
access corridors; aesthe-
tic qualities; rehabili-
tation potential; other
criteria on lands un-
suitable for mining, as
developed by Secretary.

3.. Our preliminary analysis indicates that there are

several areas of conflict between the legislation

and the existing regulations. One potential area of

concern is the land use plan. The EMARS system

requires that a MFP (Multiple framework plan) be

completed prior to leasing. The question is

whether a MFP will qualify as a "comprehensive

land use plan" under the legislation. many feel

that MFP's are simply resources inventories, not

land use plans, and will contend that a MFP is

only the first step in a comprehensive land use

plan. Another conflict in the same area is the

legislative requirement that all leasing be
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compatible with the land use plan. Under EMARS,

leasing could take place even if the MFP showed

no mineral activity in that area.

A second conflict(between the administration policy

and the legislation is the definition and applica-

tion of "due diligence" standards. The legisla-

tion cuts off the lease after ten years if it is

not producing in "commercial quantities." EMARS

requires production of 21/2% of lease reserves

within ten years. It is difficult to say whether

one provision is more strict than the other, and

in most instances the determination would turn on

the amount of reserve 'and/or the meaning of "com-

mercial quantity" at that particular time. .In any

case the Department of Interior will certainly

have to alter their regulatory definition of

"due diligence" to comply with the new law.

In summary, however, we do not see very many signi-

ficant areas of conflict between the legislation

and the administration's approach. The thrust of

both is quite similar: tighter regulation of coal

leasing; greater public involvement; totally

competitive bids based on fair market value; dili-

gent development of all leases; and comprehensive
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planning and consideration of environmental and

socioeconomic effects of mining, prior to issu-

ance of the lease. While these reforms may take

slightly different forms in statutory as opposed

to regulatory format, any of these measures are

major improvements over the past cral leasing

policies. The legislation goes beyond the admin-

istration policy, by changing boththe royalty

rate and the percentage of revenue returned to

the states; by requiring a government-sponsored

exploration program, and by requiring a rigorous'

anti-trust review of potential leases prior to

issuance.
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I. STATE OF COLORADO LAND USE CONTROLS

Although land use control in Coldrado is thought of as
purely a local matter, numerous state agencies have
significant land use control powers and many state statutes
impose either direct or indirect land use controls.

A. Major State Land Use Agencies

1. Colorado Land Use Commission

The Colorado Land Use Commission (LUC), estab-
lished by the "Colorado Land Use Act" in 1970,
§24-65-101, et seq., consists of nine members
appointed by the governor who serve without
compensation. Five members are appointed for
five-year staggered terms while four serve at
the governor's pleasure. Of the nine members,
no more than seven may come from any one major
political party; one must reside west of the
continental divide, one in southwest Colorado,
and one in northwest Colorado. General Rules
of Procedure, LUC §1-1-100, et seq., were
adopted on 11/14175, effective 5/10/76.

a. General Powers

The LUC has been given thirteen specific
duties and powers:

- -to develop a final land use planning
program by December 1, 1973;

- -to use its temporary emergency
power to block or halt land develop-
'ment activities of serious and
major dangers to public health,
welfare, and safety;

- -to develop model county subdivision
regulations by January 1, 1972;

--to develop model resolutions for
local governments in developing land
uses and construction controls with-
in designated floodways;

--to.designate critical areas in the
state where one hundred year flood-
ways should be identified and assist
appropriate state agencies and local
governments to adopt programs for
this identification.
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- -to "designate critical conserva-
tion and recreation areas and
recommend state involvement in land
use in such areas.";

- -to designate areas of critical
planning need containing local
governments which need planning
funds under the "Colorado Planning
Fund Act";

--under H.B. 1041, to:

- -adopt guidelines for designa-
tion of matters of state
interest;

- -receive reports of local gov-
ernment progress;

- -review local government orders
containing designation and
guidelines;

- -request local governments to
take action on matters of state
interest and obtain judicial
review of the local govern-
ment's action or inaction;

- -assign full-time professional
staff members to assist local
governments, monitor their
progress, and report on that
progress no later than Feb-
ruary 1, 1975;

- -to review major activity notices
from municipalities for proposed
subdivision or commercial or indus-
trial activities covering five
acres or more.

b. LUC's Temporary Emergency Powers

By far the most important affirmative
power possessed by the LUC is its
temporary emergency power. Under that
power the LUC can act when it:
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e "determines that there is in pro-
gress or that there is proposed a
land development activity which
constitutes a danger of injury,
loss, or damage of serious and
major proportions to the public
health, welfare, or safety . . ."

(1) Notice to the Local Government

Once the LUC makes such a determina-
tion, it then must give "written
notice" to the appropriate local
government. The notice must describe
the "pertinent facts and dangers"
of the land development.

(2) Failure of the County to Act

If the local government does not
act within a "reasonable time," the
Governor may review the situation
at a meeting with the local govern-
ment's governing body upon the
request of the LUC.

(3) Cease and Desist Order

If the lccal government fails to
act and the Governor then determines
that the land development constitute,
a serious danger to public health,
welfare, or safety, he Tay direct
the LUC to issue its written cease
and desist order to "the person in
control" of the land development.

(4) Injunctive Relief

If, in spite of the LUC's order the
land development continues, the LUC
may apply to the appropriate dis-
trict court for judicial relief.
The district court has exclusive
jurisdiction to make a final deter-
nination on the matter.

-3-
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(5) Planning Criteria

When the LUC issues its order or obtains
judicial relief, the LUC;

"shall proceed immediately to estab-
lish the planning criteria necessary
to eliminate or avoid such danger."

Once the "planning criteria" are estab-
lished, the local government shall imple-
ment them immediately.

(6) Procedures

Procedures covering the exercise of the
temporary emergency power are contained
in Part 1, Chapter 2, of the LUC Regula-
tions.

2. Department of Local Affairs

The Department of Local Affairs contains three
- organizations of interest to planning profession-

als in Colorado: the Division of Planning, the
Division of Local Government, and the Office of
Rural Development.

a. Division of Local Government (§24-32-101, et seq.)

This division has several very important respon-
sibilities. Without "exercising any power of
control or supervision over any unit of local
government" it is to, inter alia:

--"serve as a clearing house, for the bene-
fit of local government, of information
relating to the common problems of local
government and of state and federal ser-
vices available to assist in the solution
of those problems;

- -"refer local government to appropriate
departments and agencies of the state and
federal government for advice, assistance,
and available services in connection with
specific problems;

- -"encourage and cooperate in training
institutes, conferences, and programs
for local government officials and
employees;

-4-
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- -"upon request by local government
officials, provide technical assistance
in defining their local government
problems and developing solutions
thereof."

In addition, the Division of Local Government
maintains a public file listing all munici-
palities and counties in the state, including
a map and legal description of each one's
boundary.

b. Office of Rural Develo ment (§24-32-801,
et sea.

In response to concern over the economic
stagnation and deterioration of many rural
communities, the General Assembly in 1973
established the Office of Rural Development,
into which were transferred the books, re-
cords, assets, and liabilities of the abolished
Colorado Rural Development Commission. The
new office is headed by the Coordinator of
Rural Development and located within the
Department of Local Affairs.

The office's role is primarily one of
coordination within the Department of Local
Affairs for the purposes of:

- -"cooperating with and providing
technical assistance to local
officials for the orderly develop-
ment of rural Colorado;

- -"encouraging and, when requested,
assisting local governments to
develop mutual and cooperative
solutions to rural community
development;

-"studying the legal provisions that
affect rural development and recom-
mending to the governor and the
general assembly sudh changes and
provisions as may be necessary to
encourage rural development;

--"serving as a clearinghouse for
rural development information,
including state and federal programs
designed for rural development;

-5-
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- -"carrying out studies and contin-
uous analyses of rural development
in the state with particular
emphasis on its effect on popula-
tion dispersion and economic
opportunity;

"encouraging and assisting, when
requested, local governments to
develop mutual and cooperative
solutions to rural community
development;

- "contracting with the federal gov-
ernment or any agency or instru-
mentality thereof and receiving any
grants or moneys therefrom for pur-
poses of rural development in Colo-
rado."

c. Division of Planning (24-32-201, et seq.)

The Division of Planning, headed by a
director, is located within the Depart-
ment of Local Affairs and should not be
confused with the Division of State
Planning which is located withIE-Ehe
Office of State Planning and Budget.

The director of the Division of Planning
is to:

- -"exchange reports and data which
relate to state planning with other
departments, institutions, and
agencies of the state and on a
mutually agreed basis with towns,
cities, cities and counties,
counties, and other local agencies
and instrumentalities;

- -"attend and participate in meetings
of county, municipal, or regional
planning bodies, interstate agen-
cies, and other planning confer-
ences;

-"advise the governor and the gen-
eral assembly on all matters of
statewide planning, and consult
with other offices of state gov-
ernment with respect to matters of

-6-
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planning affecting the duties of
their offices; recommend to the
governor and the general assembly
any proposals for legislation
affecting local, regional, or state
planning; and

--"exercise all other powers neces-
sary and proper for the discharge
of his duties and the carrying out
of the intent of this part 2,
including the coordination of county
and regional planning."

The Division of Planning, itself, has the
following enumerated statutory duties:

--"function as an advisory and
coordinating agency;

- -"stimulate and assist the planning
activities of other departments,
institutions, and agencies and of
regional, county, and municipal
planning authorities and harmonize
its planning activities with
theirs;

- -"participate in comprehensive
interstate planning and other
activities related thereto;

- -"provide planning assistance upon
request to any town, city, city and
county, county, regional area, or
any group of adjacent communities
having common or related planning
problems; and whenever such assist-
ance includes the rendering of
technical services, such service
may be rendered without charge, or
upon advance agreement shall be
rendered with reimbursement;

- -"make studies and inquiries rele-
1.4a-to state planning of the
resqurces of the state and of the
problems of agriculture, industry,
commerce, as well as population and
urban growth, local government, and
related matters affecting the
development of the state;

-7-
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- -"provide information to and co-
operate with the general assembly
or its committees concerned with
studies relevant to state planning;

--"prepare, and from time to time
revise, an f.nventory, in collabora-
tion with the appropriate state and
federal agencies, of the public and
private natural resources, of major
public and private works, and of

other facilities and information
which are deemed of importance in
planning for the development of the

state;

- - 'advise and supply available infor-
mation to ci.Lc groups and other
organization,, that concern them-
selves with state or local planning
problems and community development;

-"provide information to the citi-
zens of Colorado and to officials
of state departments and local
agencies to foster an awareness and

an understanding of the functions
of state, regional, and local
planning;

-"accept and receive grants and ser-
vices from the federal government,
other state agencies, local govern-
ments, and from private and civic
sources;

-"act as reviewing authority or
otherwise provide cooperative ser-
vices under any federal-state
planning programs."

In addition to the above duties, the
Division of Planning is designated as
the "primary state agency of demographic
information" and is to:

". . .
prepare, maintain, and

interpret such population sta-
tistics, estimates, and projections
as the director of the division of
planning shall direct, including
distributions of the state's
population by significant roupings,

-8-
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such as school- and college-age
populations, political subdivision
populations, and racial and ethnic
populations."

Furthermore, under H.B. 1041 (1974), the
Department of Local Affairs (acting
through the Division of Planning) is to
conduct a statewide program (including
standards) for the identification of
matters of state interest as part of
local master plans.

Finally, the division is authorized to
provide financial and technical planning
assistance to local governments.

3. Other State Officials or Agencies

There are several other officials or agencieswhich have substantial impact on land use,including:

a. The coordinator of Environmental Prob-
lems with the office of the governor.

b. The Department of Health which is re-
sponsible for a wide range of matters1
such as pollution control.

c. Department of Natural Resources, which
includes the Soil Conservation Board,
Water Conservation Board, Division of
Mines, Geological Survey, Division of
Wildlife, Division of Parks and Outdoor
Recreation, Division of Water Resources,
Oil and Gas Commission, and the Land
Reclamation Board.

d. Department of Highways, which is re-
sponsible for such things as the state
highway system, the highway master plan,
the highway action plan, etc.

e. Planning Coordinating Council, which is
supposed to coordinate planning activities
by state agencies.

f. Energy Policy Council.

g. State §208 coordinator.
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Selected Functional Areas

ma4t_ips

a. Coal Mines -- Division of Mines
(tit: 34, Art.TU-71-T C.R.S. Ig73)

(1) Chief Inspector of Coal Mines:

(a) Maintains records on mine
,employment and production.

JO Inspects (district inspectors)
each mine at least four times
a year.

(2.) Stabilization and Reclamation
tor Underground Mines

When an inspector finds that sur-
fJce areas have been disturbed or
affected after July 1, 1969, by
underground coal mining operations
and that those surface areas are
improperly stabilized or reclaimed,
the inspector may require by notice
that: defective or deficient condi-
tions be promptly remedied. Unless
compliance is forthcoming, the 'Jom-
missioner of Mines may obtain a
court injunction against continued
mining operations.

() Coal Nine Maps

Coal mine owners are required to
prepare a variety of maps which are
available to the public, which may
be of value to planning profes-
sionals, and which are filed in the
Chief Inspectot's office and avail-
ahle at the mine itself. In gen-
eral, the owner is required to
prepare a correct surface map and
underground workings map of every
seam worked. If he fails to do so.
the Chief Inspector may have the
maps made at the owner's expense.
Ile maps may be combined but must
be filed within six months after
commencement of operations and
updated every six months or every
year, depending on the number of
underground employees. The maps
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will show the mine's exact location
and must be at a scale of between
one hundred feet and two hundred
feet to the inch. More specif-
ically, the various maps are
described as follows:

(a) Underground maps:

"The underground maps shall be
nade on the same scale as the
surface map and shall show the
mine openings or excavations,
the shafts, slopes, drafts,
connections with other mines
or workings, or other seams in
the same mine, the entries,
rooms, pillars, abandoned
workings, airways with darts
showing the direction of air
currents, crosscuts, break-
throughs, overcasts, under-
casts, doors, permanent
stoppings, and current regu-
lators, haulage, electric
lines, position of pumps,
fans, stationary hauling
engines, engine planes, water
lines, fire fighting equip-
ment, telephone stations, fire
walls, standing water, dammed-
back water, motor houses,
stables, and the barrier
pillars between adjoining
properties. Each map shall
show the elevation of the main
haulageways and cross entries
every five hundred feet."

(b) Strip pit maps:

"Maps of strip pit operation
shall show the surface fea-
tures of the property in true
relation to the strip pit
excavation area, and shall
show the excavation made every
six months, and all the fea-
tures asked for in sections
34-30-102 to 34-30-104 which
may apply to them."
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(c) Surface maps:

"When the mine map does not
show surface features, the
surface map Shall be made on
transparent or translucent
cloth or paper; so tha it may_
be overlaid on the map of the
underground workings to show
the true relations of the
surface feacures to the mine
workings and excavations. It

shall show all surface fea-
tures overlying tL::: coal veam
such as ravines, intermittent
and permanent streams, bodies
of standing water, county,
township, and section lines,
t:ownship and section lines,
township and section numbers,
town lots, streets and roads,
the location of the mine open-
ings, the position and names
of buildings, coke ovens,
railroad track, side tracks
and mine tramways or haulage-

,
boundary lines of the

property, the elevation above
sea level of some point, bench
mark, or permanent monument
near the main opening of the
mine, and all outcrops of coal
seams where the same are
visible. If the surface map
is made on tracing cloth it
shall be returned to the owner
for extension."

(4) Coal Mine Reports

Several routine reports are re-
quired of mine owners which are
available to the public and may be
of value to planning professionals:

(a) Monthly:

"The reporc shall show.the
name of the company, the name
'of the mine, the name of the
superiniondent, Ale names of
the mine foremen. character of
coal, kind of opening, number

-12-
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of days worked, number of
employees underground and on
the surface, total man hours
worked by employees, daily
capacity of mine, total of
.coal mined in tons of two
thousand pounds, and specify
the amount of each grade of
coal produced; nonfatal
accidents, giving the names of
persons injured and disabled
to the extent that they are
physically unable to resume
their regular occupation on
the day after the injury,
their occupation, date and
time of accident, nature of
accident, cause of accident,
and approximate length of time
disabled. In case of a fatal
accident, in addition to the
above information, the report
shall state whether the deceased
was single or married and the
number of children left, when
such information can be ob-
tained; and the length of time
engaged in coal mining."

(b) Annual:

"[The report] shall show: The
name of the owner or other
official to whom official com-
munication shall be sent, the
total number of tons of coal
mined, number of tons of coal
sold outside the state, volume
of air current in cubic feet
per minute, thickness of coal
seam, number of tons of lump,
number of tons of slack and
nut and the number of tons of
coke made, railroad connections,
average number of employees for
year, number of employees at
date of making report, number
of fatal accidents, tons mined
by hand undermining, tons
mined by machine, number of
mining machines operated by
electricity and number of
machines operated by compressed
air. It sharl contain all
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other similar infocmation which
may be called for in the blanks
issued by the chief inspector
for such report."

In addition, duplicate copies of
all reports required by the Federal
Coal Mine Safety Act of 1969 are
also filed in the Chief Inspector's
office.

(J) Abandoned Coal Mines

Abandoned underground coal mines
must be sealed or ventilated and a
warning must be posted at the.,
entrance. The edges of abandoned
strip pits Jaust be sloped or fenced
to eliminate the possibility of
persons or livestock falling into
the excavation. In operating
mines, certain precautionary bore
holes and rib holes must be main-
tained when approaLhing abandoned
workings. In addition, the owner
must notify the chief inspector
prior to the abandonment of a mirie
or resumption of work after aban-
donment and certain maps may have
to be prepared upon abandonment:

"Whenever a mine is about to
be abandoned or closed for an
indefinite period, the owner
shall have made a complete
final survey of all workings
not represented on the maps
and plans of such mine, and
shall properly enter the
results upon the maps of the
mine so as to show the exact
relations of the most advanced
workings to the boundary.of
the property, and'shall file a
copy of same with the chief
inspector."

265
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b. Mined Land Reclamation

Under the Colorado Mined Land Reclama-
.

tion Act of 1976, §34-32-101, et
C.R.S. 1973, 1976 Colo. S.L., pp.-765,
et sr., the Mined Land Reclamation

-Saar (TALRB), within the Department of
Natural Resources, is responsible for
reviewing applications from and permits
for every "operator" conducting a
"mining operation" and for monitoring
the activities of prospectors. .

(1) -Mining Operations

"The development or extraction of a
mineral from its natural occurrences
on affected land. The term in-
cludes, but is not limited to, open
mining and surface operation and
the disposal of refuse from under-
ground and in situ mining. The
term includes the following opera-
tions on affected lands: Transpor-
tation; concentrating; milling,
evaporation; and other processing.
The term does not include: The
exploration and extraction of
natural petroleum in a liquid or
gaseous state by means of wells or
pipe; the extraction of geothermal
resources; smelting, refining,
cleaning, preparation, transpor-
tation, and other off-site opera-
tions not conducted on affected
land."

(2) Operator

(a) Broad Definition

"Any person, firm, partnership,
association, or corporation,
or any department, division,
or agency of federal, state,
county, or municipal government
engaged in or controlling a
mining operation."
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(b) Types of Operators

--Normal mining operator;
--"Special permit operator"
'doing road construction;

--"limited report operator."

(3) Permits for New Operations

(a) Standard -- good for the "life
of the mine."

(b) 10-day Special Permits -- road
or utility construction under
government contract.

(c) Limited impact permits --
areas less than ten acres and
extraction of fewer than
70,000 tons of mineral or
overburden per year.

(4) Permits for Old Lawful Operations

(a) Permits for operations which
were issued pursuant to the
Colorado Open Mining Reclama-
tion Act of 1973, now repealed,
before July 1, 1976, remain
valid but must be renewed
under provisions of the new
act.

(b) For those existing operations
not needing a permit under
previous law, application must
be made for a new permit under
the 1976 statutes before
October 1, 1977. Mining may
continue until the permit is
denied.

(5) Pending Permit Applications

AppliiiLions under the 1973 Act
which are pending on July 1, 1976,
will be processed under the new
1976 Act.
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(6) Prospectors

(a). Prospecting

"The act of searching for or
investigating a mineral deposit
'Prospecting' includes, but is
not limited to, sinking shafts,
tunneling, drilling core and
bore holes and digging pits or
cuts and other works for the
purpose of extracting samples
prior to commencement of
development or extraction
operations, and the building
of roads, access ways, and
other facilities related to
such work. The term does not
include those activities which
cause no or very little surface
disturbance, such as airborne
surveys and photographs, use of
instruments or devices which are
hand carried or otherwise trans-
ported over the surface to make
magnetic, .1-adioactive, or other
tests and measurements, boundary
or claim surveying, location wo)::.,
or other work which causes no
greater land disturbance than is
caused by ordinary lawful use
of the land by persons not
prospecting. The term also does
not include any single activity
which results in the disturbanco.
of a single block of land totalling
one thousand six hundred squal.-2
feet or less of the land's surface,
not to exceed two such disturbances
per acre; except that the cumula-
tive tota] of such disturbances
will not exceed five acres state-
widit in any prospecting operation
extending over twenty-four coasecu-
tivJ months."

(b) Reauirements

- -Notice of intent;
- -Statutory surety;
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--Notice of completion;

--Reclamation within
90 days;

- -Inspection within ?r..)

days;
- -Release of surety
within 30 days.

(7) Reclamation

(a) 'Generally, all affected land
must be reclaimed:

"Disturbed surface of an area
within the state where a
mining operation is being or
will be conducted, including,
but not limited to, on-site
private ways, roads, and
railroad lines appurtenant to
any, such area; land exca-
vations; prospecting sites;
drill sites or workings;
refuse banks or spoil piles;
evaporation or settling ponds;
leaching dumps; placer areas;
tailings ponds or dumps; work,
parking, storage, or waste
discharge areas; and areas in
which structures, facilities,
equipment, machines, tools, or
other materials or property
which result from or are used
in such operations are situated.
All lands shall be excluded
that would be otherwise in-
cludable as land affected but
which have been reclaimed in
accordance with an approved
plan or otherwise, as may be
approved by the board."

(b) Substitution possible:

"With the approval of the
board and the owner of the
land to be reclaimed, the
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operator may substitute land
previously mined and owned by
the operator not otherwise
subject to reclamation under
this article or, in the alter-
native, with the approval of
the board and the owner of the
land, reclamation of an equal
number of acres of any lands
previously mined but not owned
by the operator if the operator
has not previously abandoned
unreclaimed mining lands. The
board also has authority to
grant in the alternative the
reclamation of lesser or
greater acreage so long as the
cost of reclaiming such acreage
is at least equivalent to the
cost of reclaiming the original
permit lands. If any area is
so substituted, the operator
shall submit a map of the
substituted area, which maD
shall conform to all of the
requjrements with respect to
other maps required by this
article. Upon completion of
reclamation of the substituted
land, the operator shall be
relieved of all obligations
under this article with respect
to the land for which substitu-
tion has been permitted."

(8) Violations and Penalties

Operation without a permit or
prospecting without a notice of
intent or violation of a permit may
incur penalties of $100 to $1000
per day, except for limited impact
operation, for which the penalty is
$50 to $200 Der day.
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c. "Metal" Mines (Tit. 34, Art. 40-54, C.R.S. 1973)

Although the most recent statutory
codification classifies all mines except
coal mines as "metal mines," it should
be clear froth the following discussion
that the term is quite inclusive; e.g.,
including gravel pits.

(1) Bureau of Mines

The Bureau of Mines (BOM), a part
of the Division of Mines in the
Departmenc of Natural Resources, is

headed by the Commissioner of Mines
and has administrative jurisdiction
over all mines except coal mines.

In addition to supervising the work
described below, the commissioner
has the following duties, inter

alia:

--"To collect and preserve for
study and reference specimens
of all the geological and
mineralogical substances,
including mineral waters found
in the state, especially those
possessing economic or com-
mercial value, which specimens
shall be marked, arranged,
classified, and described, and
a record thereof preserved,
showing the character thereof
and the place where obtained;

--"To collect and in like manner
preserve in his office min-
erals, rocks, and fossils of
other states, territories, and

countries;

--"To collect and make a part of
the records of his office the
geological surveys and reports
bearing upon the mining industry
previously made by other offi-
cers of the state or by the
United States.government;
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- -"To collect and record all
data and records giving the
history and showing the
progress of the mining indus-
try of the state from the
earliest date up to the
present time;

- -"To examine, report, and
record the geological forma-
tion of each important mining
district and each important
mine, giving the name of the
mine, altitude, location, name
of owners, character of vein
development, character of
walls or enclosing rocks,
character and extent of ore
veins or deposits, methods of
ore extraction, powder used,
fuel used, water used in
boilers, pressure carried,
cost of fuel, cost of timbers,
cost of transporting supplies
to mine, cost per ton for
transporting ore to market,
method of treatment, cost of
treatment per ton, average
cost of sinking per foot,
average cost of drifting per
foot, average number of men
employed, wages paid and hours
worked, and all other informa-
tion that will tend to give a
correct idea of the expense
and serve as a guide to pro-
fitable mining and milling of
ore;

--"To investigate, report, and
record the successfully used
methods for the recovery of
the precious metals, describing
in detail mechanical operations
of all tmportant milling and
reduction plans and results
obtained;

- -"To investigate, report, and
record the advaneement made in
the application of electricity,
compressel- -41r, water power,
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and steam as labor-saving
devices to all branches of
mining operations;

- -"To collect statistics upon
smelting, concentrating,
milling, and dressing of
metalliferous ores; and upon
all the mineral products of
the state for reference and
study;

- -"To distribute reliable infor-
mation regarding the product,
available supply, location,
character, and adaptability
for economic purposes of the
resources of Colorado in coal,
coal oil, asphalt, iron,
building stone, slates,
marble, fire clays, cements,
pottery and porcelain clays,
asbestos, mica, and the var-
ious mineral waters and such
other items within the pro-
vince of this bureau as in the
judgment of the commissioner
of mines may be advisable;

- -"To procure standard works on
the mining industry, smelting,
concentrating, milling, and
dressing of metalliferous
ores, mining engineering,
geology, mineralogy, and other
subjects which can aid in the
study and promote knowledge of
all who are interested in
mining or manufacturing of any
of the mineral products of
this state;

- -"To give receipt, when de-
manded, for all items enume-
rated in this section to the
person from whom he receives
them;

--"To make or cause to be made,
with the approval of the
governor and under the direc-
tion of some office of the
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bureau, exhibits of the min-
eral resources and products of
the state at such industrial
exhibitions held in this or
other states or countries as
may be deemed advisable or
desirable, and for which due
appropriations have been or
may be provided;

--"To investigate, report, and
record successful methods for
the stabilization and reclama-
tion of areas within the state
which have been disturbed or
affected by mining, milling,
or related operations and to
distribute upon request infor-
mation concerning such meth-
ods."

(2) Inspection Districts

The commissioner appoints one
inspector for each of four inspec-
tion districts: the Georgetown
District or District number 1, the
Cripple Creek District or District
number 2, the Leadville District or
District number 3, and the San Juan
District or District number 4.

(3) Duties of Inspectors

The inspectors have the Ell(iwing
duties:

--"to examine all ore mills,
sampling works, smelters,
metallurgical plants, rock and
stone quarries, clay pits,
tunnels, sand and gravel pit
excavations and plants, and
mines in this state of what-
ever kind or character, except
coal mines;

--"to examine the manner and
methods of working and .timper-
ing and the system of signals
used in the mines and the
efficiency of the same;
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--"to examine, under cooperative
agreement with the dir2ctor of
the division of labor and
other appropriate state
agencies, construction work on
dams, federal and state high-
ways, public and quasi-public
excavations, and all excava-
tions where rock drills and
explosives are used;

--"to examine the surface areas
disturbed or affected on or
after July 1, 1969, by any
operations upon properties or
sites described in this sec-
tion and the methods of sta-
bilization and rc!clamation,
including vegetation, if
necessary and practical,
employed in or on such areas
to prevent landslides, floods,
or erosion;

--"to examine the condition of
all buildings, machinery, and
other mechanical equipment
used in and about said plants,
all the open workings and
exits in each mine and how the
same art ventilated, the
sanitary conditions in,
around, and about said plants,
and how and where all explos-
ives and inflammal)le oils and
supplies are stored and

--"to make a report to the com-
missioner of the result of the
examination of each property
immediately after the inspec-
tion."

Under the terms of the statute, all
examinations are to be without
notice.

(a) Inspections and
Reclamation

With an admonition to "exer-
cise a sound discretion in the
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enforcement" of the law, the
commissioner and his inspectors
are required to make periodic
inspections of all "ore mills,
sampling works, smelters,
metallurgical plants, rock and
stone quarries, clay pits,
tunnels, sand and gravel pit
excavations and plants, and
mines in this state of what-
ever kind or character, except
coal mines" and to prepare
reports on their inspections.

During the inspections, the
inspectors are to look for two
types of dangers or defects:

--"any matter, thing, or
practice [which] threaten
or tend to the bodily
injury of any person, or

--"the surface areas dis-
turbed or affected on or
after July 1, 1969,-5y--
ii-CH-operations are not

being properly stabilized
to prevent landslides,
floods, or erosion and
FeaiimenoTial7measures,
including vegetation,
which are necessary and
practical for such sta-
bilization and reclama-
tion . . ." (emphasis
'added)

If the inspection shows that
the "lives or health of
employees are in imminent
danger from any cause whatso-
ever, the commissioner of
mines or his inspector may,
after written notice and
subsequent order, close the
mine. With respect to the
reclamation requirements, the
details of which may be reached
by agreement between the
commissioner and operator, the
rather indefinite reclamation
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requirements may be enforced
only by civil action by the
state. The commissioner may
require a performance bond,
conditioned on performance of
the stabilization and reclama-
tim work agreed upon between
the commissioner and the
operator. It should be remem-
bered, however, that the
reclamation required here is
only that which is necessary
"to prevent landslides, floods,
or erosion."

(b) Reports for Operating Mines

All owners or operators of an
are mill, smelter, metallurgical
plant, rock quarry, clay mine,
or mine of whatever kind or
character, :except coal mines,
must submit reports annually,
as well as when work is com-
menced or stopped, to the
Bureau of Mines, stating:

. . . when wurk is com-
menced and when stopped,
and shall report annually
on or before March first
of each year for the pre-
vious calendar year, the
names of the owners,
managers, lessees, or .
persons in charge of said
work, together with the
post-office address of
each, and the uame of
each claim operated, the
name of the county and
mining district, together
with the number of days
operated, the number of
men employed directly or
indirectly, the same
being classed according
to place of employment,
underground, surface on
mines, and in or about
other works, giving the
total number of hours'
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employment for which com-
pensation is paid, also
any other data which may
be required by the
commissioner."

(c) Abandoned Mines

Similar reclamation provisions
exist for abandoned mines as
for operating mines. In
addition, all abandoned exca-
vations must be'securely
covered or fenced" and posted
with a No Trespassing sign.

2. Recreational Trails (03-42-ln, et seq.)

In order to open up more of the state forpublic use, the General Assembly has determinedthat the State of Ccdorado shall:

--"establish and maintain trails within
areas under the control of the division
of parks and outdoor recreation and in
those .areas within a radius of thirty
miles of population centers of fifty
thousand or more to connect, when feasible,
the units of the parks and outdoor recrea-
tion system, federal recreational lands,
and other trail systems;

--"to perpetuate and provide use of and
access to regions and trails of special
or historic interest within the state;

--"to assist local governments in serving
the requirements of the 1.1rhan and other
population centers of tne state;

--"to encourage the multiple use of public
rights-of-way and to utilize to the
fullest extent existing and future
scenic roads, highways, parkways, and
federally administered trails where
feasible as recreational trails;

--"to encourage the development and main-
tenance of recreational trails by
counties, cities, and special improve-
ment districts and to assist in such
development and maintenance by all meansavailable;
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--"to coordinate trail plans and develop-
ment among local jurisdictions and'with
the state and federal governments;

--"to encourage when possible the develop-
ment of trails on federal lands by the
federal government; and

--"to promote at all levels of government
a more complete use of all or any por-
tion of public property for recreational
purposes."

The above responsibilities are to be dis-
charged by the Division of Parks and Outdoor
Recreation, which may acquire rights-of-way or
easements for trails. The trails are to be
located so as to minimize adverse affects on
adjacent landowners and developed and managed
so as to "harmonize with and complement any
established multiple-use plans for that spe-
cific area."

The division is advised by a seven-member
Recreational Trails Committee (RTC) which
shall:

--"assist local governments in the forma-
tion of their trail plans and advise the
division quarterly of its findings."

--"review records of easements and other
interests in land which are available and
may be adapted for recreational trail
usage, including public lands, utility
easements, floodplains, railroad and
other rights-of-way, geological hazard
areas, gifts of land or interests therein,
and steep slope areas."

--"advise the division in the development
of uniform standards.for trail construc-
tion which may be adopted for statewide
use and which will be made available to
participating local gcvernments."

--"offer plans and methods for funding a
trail system through user fees or other
financing methods."

Trails may be transferred to local governments
if they agree to maintain and operate the
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trail and if the landowner over whose land
the trail passes consents to the transfer.
In addition, the division may make funds
available to local governments.

The division is to designate a state trails
system, the trails of which will meet the
RTC's criteria. The trails may be marked by
uniform signs and may be categorized as
follows:

- -"Cross-state trails which connect scenic,
historical, geological, geographical, or
other significant features which are
characteristic of the state;

- -"Water-oriented trails which provide a
designated path to or along lakes,
streams, or reservoirs in which water
and other water-oriented recreational
opportunities are the primary points of
interest;

--"Scenic-access trails which give access
to quality recreation, scenic, historic,
or cultural areas of statewide or
national significance;

--"Urban trails wh...ch provide opportuni-
ties within an urban setting for walking,
bicycling, horseback riding, or other
compatible activities. Wher::: appro-
priate, urban trails shall connect
parks, scenic areas, historical points,
and neighboring communities.

- -"Historical trails which identify and
interpret routes which we'.z significant
in the historical settleitt and develop-
ment of the state."

In addition, the division muss.: ,:stablisa a
procedure by which other levels of government
may propose trails for inclusion within the
system, as well as a procedure for review and
public hearings upon proposals for inclw,ion
of trails.

3. Private Control of Fish and Game (03-40-101, et seq.)

Any person who keeps live wildlife must be
licensed by the Division of Wildlife.
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Licenses must be obtained f-rom the division
for commercial and privat ,. lakes, for com-
mercial wildlife parks, for commercial big
game hunting areas, amc for controlled
shooting areas.

4 Privately-Owned Recreational Areas (§33-4l-l0l,
et seq.)

In order to encourage landowners to -allow

their land to be used for "recreational pur-
poses," the General Assembly has provided:

. . . an owner of land who either
directly or indirectly invites or permits,
without charge, any person to use such
property for recreational purposes does

not thereby:

--"Extend any.assurance that the
premises are safe for any purpose;

- -"Confer upon such person the legal
status of an invitee or licensee to
whom a duty of care is owed;

- -"Assume responsibility or incur
liability for any injury to person
or property, or for the death of any
person caused by an act or omission
of such person."

Landowner liability is not limited, however,
when it would otherwise exist, in the case of:

. willful or malicious failure to
guard or warn against a known dangerous
condition, use, structure, or activity
likely to cause harm;

. . .
injury suffered by any person in

-- any case where the owner of land charges
the person who enters or goes on the land
for the recreational use thereof; except
that, in case of land leased to the state
or a political subdivision thereof, any
consideration received by the owner for
such lease shall not be deemed a charge
within the meaning of this article nor
shall any consideration received by an
owner from any federal governmental
agency for the purpose of admitting any
person constitute such a change;
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- -". . . maintaining an attractive nuis-
ance;

-". . . injury received on land inci-
deotal to the use of land on which a
commercial or business enterprise of any
description is being carried on."

5. Noise Abatement (§25-12-101, et seq.)

In 1971, the General Assembly established
"statewide standards" for noise levels in
residential, commercial, light industrial,
and industrial zones, which are defined as
follows:

a Residential Zone

. . an area of single-family or
multi-family dwellings where businesses
may or may not be conducted in such
dwellings. The zone includes areas
where multiple-unit dwellings, high-rise
apartment districts, and redevelopment
districts are located. A residential
zone may include areas containing
accommodations for transients such as
motels and hotels and residential areas
with limited office development, but it
may not include retail shopping facili-
ties. 'Residential zone' includes
hospitals, nursing homes, and similar
institutional facilities."

b. Commercial Zone

- -"An area where offices, clinics, and the
facilities needed to serve them are'
located;

--"An area with local shopping and service
establishments located within walking
distances of the residents served;

- -"A tourist-oriented area where hotels,
motels, and gasoline stations are
located;

--"A large integrated regional shopping
center;

- -"A '1usiness strip along a main street
containing offices, retail businesses,
and commercial enterprises;
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- -"A central business district; or

- -"A commercially dominated area with
multiple-unit dwellings."

Light Industrial Zone

--"An area containing clean and quict
research laboratories;

- -"An area containing light industrial
activities which are clean and quiet;

- -"An area containing warehousing; or

-"An area in which other activities are
conducted where the general environment
is free from concentrated industrial
activity."

Industrial Zone

. . . an area in which noise restric-
tions on industry are necessary to
protect the value of adjacent properties
for other economic activity but shall
not include agricultural operations."

In addition to the above definitions, rail-
road rights-of-way are to be considered as
industrial zones, and construction projects
are subject to industrial zone noise levels
for the duration their building permits
or, in the absence of a building permit, for
a reasonable time for completion. The noise
levels set out below are not applicable,
however, "to the use of property for purposes
of conducting speed or endurance events
involving motor or other vehicles" during
such use as authorized by local governments.
Similarly, the noise levels do not apply to
the "operation of aircraft or to other activ-
ities which are subject to federal law with
respect to noise control."

No land use activity may produce noise which
is objectionable "due to intermittence, beat
requency or shrillness." Furthermore:

"Sound levels of noise radiating from a
property line at a distance of twenty-five
feet or more therefrom in excess of the
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db(A) established for the following time
periods and zones shall constitute prima
facie evidence that such noise is a public
nuisance:

Zone
Residential
Commercial
Light Industrial
Industrial

7:00 a.m. to
next 7:00 p.m,

55 db(A)
60 db(A)
70 db(A)
80 db(A)

7:00 p.m. to
nekt 7:00 a.m.

50 db(A)
55 db(A)
65 db(A)
75 db(A)

"In the hours between 7:00 a.m. and the next
7:00 p.m., the noise levels permitted [above]
may be increased by ten db(A) for a period of
not to exceed fifteen minutes in any one-hour
period.

"Periodic, impulsive, or shrill noises shall
be considered a public nuisance when such
noises are at a sound level of five db(A)
less than those listed [above]."

In addition to the above limitations on land
use activities, there is a statutory pro-
hibition against the sale of new vehicles
which exceed 84 db(A) to 88 db(A) "at a
distance of fifty feet from the center of the
land of travel or fifty feet or more from a
vehicle designed for off-highway use, under
test procedures established by the department
of revenue." Dirthermore, counties or munici-
palities may regulate noise levels from
larger trucks or motorcycles in accordance
with certain statutory standards.

Enforcement of the above standards may be by
civil action for injunction by any resident
of the state. If such an injunction is
obtained and then violated, the violation is
punishable as a contempt of court by a fine
of one hundred to two thousand dollars per
day. If the mere availability of private
enforcement actions should not be adequate,
municipalities may adopt regulations which
are no less restrictive than the statutory
standards without fear of preemption.

6. Roadside Advertising (43-1-401, et seq.)

Pursuant to the "Outdoor Advertising Act',"
administered by the chief engineer of the
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Division of Highways, it is illegal to erect,
use or maintain certain advertising devices
without obtaining a license or a permit. An
"advertising device":

. . . means any outdoor sign, display,
device, figure, painting, drawing,
message, placard, poster, billboard, or
any other contrivance designed, intended,
or used to advertise or to give informa-
tion in the nature of advertising and
having the capacity of being visible
from the travel way of any state highway,
except any advertising device on a
vehicle using the highway. The term
'vehicle using the highway' does not
include any vehicle parked near said
highway for advertising purposes."

In general, the provisions of the act apply
to advertising devices which are "designed,
intended, or used to advertise . . . to the
public traveling on the main-traveled way of
the state highway system. The state highway
system shall consist of the federal-aid
primary roads, the federal-aid secondary
roads, and the interstate system, including
extensions thereof within urban areas, plus
an amount not to exceed five percent of the
mileage of such.systems which may be declared
to be state highways by the state highway
commission while not being a part of any
federal system." Exceptions to the Act's
requirements include certain directional and
official advertising devices and notices
conforming to division of highway standards,
devices advertising the property on which
they are located for sale or lease, or adver-
tising activities conducted on that property
or devices located in areas zoned, "under
authority of stae law," as industrial or
commercial.

After July 1, 1970, anyone in the "business
of outdoor advertising" must obtain a license
from the division of highways. Applications
for the annual license must be filed with
the division by June 1 of each year, along
with a one hundred fifty dollar fee,and a bond
in the amount of $500.00 to $2500.00, depend-
ing on the number of signs to be erected or
maintained.
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A permit from the division of highways must
be obtained by anyone who, on or after
January 1, 1971, displays, uses, or maintains
an advertising device. Although a permit may
not be obtained for an advertising device not
in existence on January 1, 1971, the follow-
ing devices do not need permits: devices
advertising the p-zoperty on which they are
located for sale or lease, or advertising
activities conducted on that property, or
devices located in areas zoned, "under
authority of state law," as industrial or
commercial. Such permits are good for one
calendar year and are obtained by filing an
application, accompanied by a fee of five
dollars, inclading the following information:

- -"The name and address of the applicant;

- -"The type and location of the advertis-
ing device, the dimensions of the adver-
tising area thereof, and such other
pertinent information as may be pre-
scribed;

- -"Name and address of lessor of property
upon which the device has been or will
be located;

- -"If previously erected, the year in
which the advertising device was erected;

- -"An agreement by the applicant to erect
and maintain the advertising device in a
safe, sound, and good condition;

- -"A copy of any applicable local govern-
ment permit or other evidence of approval."

The permit is required, of course, for each
advertising device or location, which may not
contain "more than two signs per facing or
exceed sixty lineal feet in length." A sub-
sequent permit, renewing the original, may be
obtained by application, accompanied by a fee
of $2.50, filed before December first.
Permit numbers must appear on the advertising
device. In addition to prohibiting adver-
tising devices on Independence Pass, the Act
also prohibits the issuance of permits for
devices which stimulate any official govern-
mental traffic signals or directional, traf-
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fic control or warning signs, for devices
attached to any natural objects, fences or
utility poles, for any unsafe or unsightly
device, or for any device which is or would
be:

--"At a point where it would encroach upon
the right-of-way of a public highway;

- -"Along the highway within five hundred
feet of the center point of an inter-
section of such highway at grade with
another highway or with a railroad in
such manner as materially to obstruct or
reduce the existing view of traffic on
the other highway or railroad trains
approaching the intersection and within
five hundred feet of such center point;

- -"Along a highway at any point where it
would reduce the existing view of traf-
fic in either direction or of traffic
control or directional signs to less
than five hundred feet;

-"Used or intended to be used for more
than two advertisements facing in the
same direction."

Permit holders may change advertising copy,
ornamentation, or trim'and may repair, re-
place, and maintain damaged signs. The Act
does provide for the termination of "noncon-
forming advertising devices," which are "any
advertising device which, on July 1, 1971,
was erected and maintained in accordance"
with the Act and was not exempted by the Act.
Any nonconforming device may be maintained on
the same land area, without increase, as it
was on July 1, 1971, except that the dimen-
sions of the device may not be increased and
no material change may be made in its aspe,.:t
or character. The limited right to maintain
a nonconforming device is terminated by:

--"Abandonment of the nonconforming
advertising device;

-"Increase of any dimension of the non-
conforming advertising device over its
dimensions on July 1, 1971;
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- -"Change of any aspect of or in the
, character of the nonconforming adver-

tising device;

- -"Failure to comply with the provisions
of section 43-1-413, concerning permits
for the maintenance of advertising
devices;

- -"Damage to or destruction of the noncon-
forming advertising device from any cause
whatsoever, except by willful destruction,
where the cost of repairing the damage of
destruction exceeds fifty percent of the
replacement cost of such device on the
date of damage or destruction;

- "Obsolescence. of the nonconforming adver-
tising device where the cost of repairing
the device exceeds fifty percent of the
replacement cost of such device on the
date that the division of highways deter-
mines that the device is obsolete;

- -"Failure of the nonconforming advertising
device to comply with any applicable zoning
ordinance."

The division of highways has promulgated regula-tions which must include:

- -"Standards for minor repairs to noncon-
forming advertising devices which are
permissible under this section;

- -"Standards for the maintenance and upkeep
of nonconforming advertising devices, the
violation of which shall constitute
obsolescence of the device."

In compliance with the federal Highway Beau-
tification Act of 1965, the division of highways
may remove nonconforming devices and all appur-
tenant property rights by gift, purchase, agree-ment, or eminent domain. Compensation must be
paid for such devices lawfully in existence onJuly 1, 1971, if a permit was issued for the
device on or before January 1, 1971. The execu-
tive director of the state Department of High-
ways may enter into an agreement with the
Secretary of Transportation for removal of non-
conforming devices. The agreement must include
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a plan for their removal before January 1,
1976, 1:1 payment ot compensation shared by

the federal g.overnment.

ln additton, it is generally unlawful to:

. . erect or maintain, upon or along

any public highway of the state outside
the limits of any incorporated town .or

city, any billboard or any advertising
sign within the distance of three hun-
dred feet from intersecting corners of
such public highways or upon or along
any sharp curve in any such highway in
such manner as to obstruct the full view
of such curve or intersecting highway by
travelers on the highways."

7. Junkyards Adjacent to Highways (§431-501, et seq.)

After February 11, 1966, a permit is required
to establish, -operate, and maintain a "junk-
yanf' which is within one thousand feet from

4 highway and which is visible from the main-
traveled way thereof, unless zoned industrial
"under the authority of state law, or any of

its political subdivisions." After payment of

a twenty-five dollar fee, permits are issued
by the department of highways when:

". . .
such junkyard can be effectively

screened, as required by regulation, by
natural objects, plantings, fences, or
other appropriate means so as not to be
visible from the main-traveled way of

,iuch highways. Such screening shall be
'at the expense of the person applying
for said permit."

With respect to noncomplying junkyards already
Ln esistence on February 11, 1966, the depart-
ment of highways at its expense may screen the

juoilkyard or may remove the junkyard from

t .

Register of Historic Places (§24-80.1-101, et seq.)

IA H.B. 1561 (1975), the General Assembly created
the stata register of historic properties which
ig administered by the stare historical society.
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a. "Properties"

The "resources, including buildings,
structures, objects, sites, districts,
or areas that are of historical sig-
nificahce."

b. "Historical Significance"

"[H]aving importance in the history,
architecture, archeology, or culture of
this state or any politica_ subdivision
thereof or of the United Stites, as
determined by the society."

c. Inclusion in State Register

(1) Automatic

That property included in the
national register of historic
places maintained pursuant to 16
U.S.C. 470a.

(2) Nomination and Acceptance

(a) Nomination may be made by the
owner, a local government, a
state agency or the historical
society. In all cases, the
owner's approval is required.

(b) Only the society may accept
for inclusion in the register,
after considering, inter alia:

- -"The association of such
property with events that
have made a significant
contribution to history;

--"The connection of such
property with persons
significant in history;

- -"The apparent distinctive
characteristics of a
type, period, method of
construction, or artisan;
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--The possibility of important
discoveries related to
prehistory or history."

d. Effect of Register

(1) Nomination, alone, as well as in-
clusion in the register, protects
properties for any action.initiated
by a state agency, pending a final
determination of the effect of the
action.

(2) State agencies (principal departments
as provided in §24-1-110) must
request a "determination of effect"
from the historical society either:

(a) "At the earliest stage of
planning or consideration of a
proposed action or when it is
anticipated that properties of
historical significance may be
adversely affected in the
course of an agency action"
and

(b) "In all cases prior to an
agency decision concerning an
action that may have an effect
on properties listed in the
state register."

e. Agency Actions Covered

". . . any state activity, program, pro-
ject, or undertaking or the approval,
sanction, assistance, or support of any
activity, policy, program, project, or
undertaking, including but not limited
to:

(1) "Recommendations or reports
relating to legislation, in7.
cluding requests for appro-'4'
priations;

(2) "New and continuing activ-
. ities, programs, projects, or

undertakings directly engaged
in by agencies or supported in
whole or in part through state
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contracts, grants, subsidies,
loans, or other forms of
funding assistance or involv-
ing a state lease, permit,
license, certificate, or other
entitlement of use;

(3) "The sale or transfer of state
properties;

(4) "Comprehensive or area-wide
planning in which provisions
may be made for any actions or
which may result in a proposed
action."

f. Basis, Contents, and Effect
of Society Determination of Effort

(1) "Effect" means "any change in the
quality of the historical, archeol-
ogical, or architectural character
that qualified property in the
state register."

(2) The agency must either implement or
reject any of the society's "spe-
cific recommendations to prohibit
or alter all or some aspects of the
proposed action."

(3) If the agency rejects the society's
recommendaLion, the statute pro-
vides a thirty-day period for a
negotiation of the differences
between the agency and the society.

(4) If negotiations are unsuccessful,
the governor has thirty days to
make a final determination.

9. iiipIlsal_l_prehistorical, and
Kaibiogical Resources
(§24-80-401, et seq.)

Since the state of Colorado has reservedto
itself all title to "historical, prehistorical
and archeological resources" in any areas
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owned by itself or its political subdivisions,

it is important to remember that investiga-

tion, excavation, gathering or removal of

such resources, as well as those in private

areas upon the owner's request, must be
pursuant to a permit issued by the State

Historical Society. Such permits,will con-
tain, inter alia, the following stipulations:

- -"The investigations, excavations,
gatherings and removals shall be under-

taken only for the benefit of reputable

museums, universities, colleges, or
other recognized scientific or educa-

tional institutions, with a view to in-
creasing the knowledge of such resources;

and such activities shall be conducted

for permanent preservation, either on
the site or in museums, open to the

public and available to qualified stu-

dents.

- -"All permit holders shall provide the

state archaeologist, within one year
after the start of the investigation,
excavation, gathering, or removal, with

a preliminary report of progress. If

such activity continues for more than

one year, an annual progress report
shall be made. The permit holder shall

furnish a final report of the activity
undertaken within three years after
termination of the field work.

- -"An inventory of all materials recovered
during the course of the investigation,
excavation, gathering, or removal shall
be supplied to the state archaeologist.

- -"Upon receipt of the final report of the
activity undertaken by a permit holder,
the'state archaeologist may require that

a representative collection of the
materials recovered be delivered to the

state of Colorado and shall determine a
repository for the same.

- -"Any permit issued by the society may be
revoked by the society, pursuant to

article 4 of this title, at any time if

there is evidence that the activity
authorized by the permit is being unlaw-
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fully or improperly conducted or if the
permit holder does not honor the con-
ditions of the permit. When a permit is
revoked, all recovered materials,
catalogues, maps, field notes, and other
records necessary to identify the same
shall be surrendered immediately to thc
society."

10. Driveways on State Highways (42-4-115)

After July 1, 1971, and after the effective
date of rules and regulations promulgated by
the Department of Highways, one must obtain a
permit from either the department or "the
local authority having jurisdiction for the
regulation of traffic" in order to construct
or maintain any driveway providing access to
or from a state highway. Driveways are to be
designed and located in accordance with the
department's driveway code, which takes into
consideration, inter alia, the public safety,
traffic volume,EFFi OTEiaffic, drainage,
character, and use of adjoining land. With
respect to those driveways already in existence
on July 1, 1971, the department or the local
authority may require reconstruction r relo-
cation because of changes in use of the
abutting property, the driveway operations,
or road and traffic conditions.

11. Discrimination(23-34-401, et seq., 501, 701)

Under the provisions of the Colorado Fair
Housing Act of 1959, it is unlawful to dis-
6riminate with respect to housing on the
basis of race, creed, color, sex, marital
status, religion, national origin, or ancestry,
except where compliance with local zoning is
predicated on marital status. Complaints of
discrimination are made to the Colorado Civil
Rights Commission. Similar provisions exist
with respect to discrimination in "places of
public accommodatioe on the basis of race,
creed, color, sex, national origin, or
ancestry. cz.

12. Ghost Towns (24-80-1201, et gls.)

Unless there is objection by the owner, the
State Historical Society may "designate any
appropriate area within the state" as a ghost
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town. After designation, the society must
erect the signs, markers, or plaques neces-
sary, inter alia, "to apprise persons of the
designaMia."--gubsequently, only the owner
or his designated agent may destroy, damage,
or take anything from the area without being
subject to conviction of a misdemeanor pun-
ishable by a fine of $2000 and/or up to six
months' imprisonment.

13. Nuclear, Radioactive, and Toxic Material
(§25-11-101, et seq.)

With certain exceptions, it is unlawful to
"acquire, own, possess, or use" any "radio-
active material" without a license from the
Department of Health or to "use, manufacture,
produce, transport, trannfer, receive, send,
acquire, awn or possess" a "source of ionizing
radiation" unless the person who does so is
licensed by or registered with the Department
of Health. Acting as the state's radiation
control agency, the Department of Health is
the only state agency authorized to "issue
licenses pertaining to radioactive materials
and require registration of other sources of
ionizing radiation."

Permits from the Water Quality Control Com-
mission are required to "discharge, deposit,
generate, or dispose of any radioactive,
toxic, or other hazardous waste underground
in liquid, solid, or explosive form . . ."

14. Cemeteries (0.2-12-101, ec seq.)

The State Cemetery Board supervises com-
mercial or "endowment care" cemeteries to
which licenses are issued by the Department
of Regulatory Agencies. All cemeteries
established or acquired after July 1, 1965,
and within twenty miles of a city of 5,000
population must be organized as an endowment
care cemetery. All such cemeteries must be
"surveyed into blocks, lots, avenues, and
walks and platted" and filed with the county
clerk and recorder. In addition, each endow-
ment cemetery must file an annual report with
the State Cemetery Board.

While counties have the power of eminent
domain to acquire cemetery sites,-cemeteries
may be vacated by the appropriate district
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court upon petition by the municipality or
county in which they are located.

15. Public Utilities 040-1-101, et seg.; 40-2-
101, et seq.; 40-3-101, et seq.;-4U-4-101,
et seq.; 40-5-101, et seq.; 30-28-110, 111,
177; 30-23-109; 24-3-5.17101, et

"Public utilities" are regulated by the Public
Utilities Commission which is concerned with
the regulation of rates and charges, service,
and equipment, etc. Of particular interest to
land use professionals is the interrelationship
between regulation by the P.U.C. and local land
use regulation. The P.U.C. acts in two ways of
interest here. First, it may require utilities
to make additions, extensions, repairs, improve-
ments, or changes in equipment, facilities, or
structures when the P.U.C. finds such to be
necessary for adequate service. Second, before
a public utility may construct a new facility
or plant or make any extension thereof, it must
obtain a certificate of public convenience from

the P.U.C. In order to obtain this certificate,
the utility must obtain "the required consent"
of the county or municipality, or the certificate
will be conditioned on obtaining that consent.

The effect of the relationship between local-
ities and public utilites is based on'the type
of police power regulation exercised by the
locality. For example, once a county or regional
"master plan" is adopted:

. . . no public utility, whether
publicly or private owned, shall be
constructed or authorized in the unin-
corporated territory of.the county until
and unless the proposed location and
extent thereof has been submitted to
and approved by such county or regional
planning commission."

The P.U.C. may overrule the county or reg-
ional planning commission, bowver, by a
majority vote. Essentially the same pro-
visions exist for municipal master plans.
Unfortunately, a 1954 decision of the Colorado
Supreme Court appears to deny this approach.
In that case, a property owner tried to stop
the condemnation of her land because, among
other reasons, the proposed electric gene-
rating plant and its location hid not been
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approved by the county planning commission.
Citing the -same statute, the court held that
planning commission approval was not neces-
sary because the property was already zoned
for industrial purposes, including power
plants. It should be remembered that this
case deals only with condemnation and not
with the subsequent use of the land which A
probably will still require planning com-
mission approval. The court took pains,
however, to point out that approval before
condemnation was actually completed since the
precise extent and location of the property
could not be determined.

Once a county has adopted its "zoning plan,"
consisting of the zoning resolution and maps,
then:

". . . all extensions, betterments, or
additions to buildings, structures, or
plant or other equipment of any public
utility shall only be made in conformity
with such plan, unless, after public
hearing first had, the public utilities
commission orders that such extensions,
betterments, or additions to buildings,
structures, or plant or other equipment
are reasonable and that such extensions,
betterments, or additions may be made
even though they conflict with the
adopted plan."

No similar provision appears to exist for
municipalities.

Under House Bill 1041, several matters of
state interest involve potential conflicts
with public utilities. The most glaring of
these is-"site selection and construction of
major facilities of a public utility," which
include:

--"Central office buildings of telephone
utilities;

--"Transmission lines, power plants, and
substations of electrical utilities; and

--"Pipelines and storage areas of utilities
providing natural gas or other petroleum
derivatives."
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As mentioned elsewhere, after local designa-
tion and adoption of guidelines and regula-
tions for administration, site selection and
construction of such facilities .can be car-
ried out only under a permit from the local
government. The statute goes on to provide,
however:

"With regard to public utilities,
nothing in this article shall be con-
strued as enhancing or diminishing the
power and authority of municipalities,
counties, or the public utilities
commission. Any order, rule, or direc-
tive issued by any governmental agency
pursuant to this article shall not be
inconsistent with or in contravention of
any decision, order, or finding of the
public utilities commission with respect
to public convenience and necessity.
The public utilities commission and
public utilities shall take into con-
sideration and, when feasible, foster
compliance with adopted land use master
plans of local governments, regions, and
the state.

"Nothing in this article shall be con-
strued as enhancing or diminishing the
rights and procedures with respect to
the power of a public utility to acquire
property and rights-of-way by eminent
domain to serve public need in the most
economical and expedient manner."

16. Disastei Prevention (§28-2-101, et seq.)

Under the provisions of the Colorado Disaster
Emergency Act of 1973, the governor as well
as his Disaster Emergency Council are given
broad authority in responding to "disasters."
In addition, the Division of Disaster Emer-
gency Services within the Department of
Military Affairs is responsible for prepara-
tion and maintenance of a state disaster
plan, including:

--"Prevention and minimization of iniury
and damage caused by disasters;

--"Search for, rescue of, and recovery of
persons lost, entrapped, victimized, or
threatened by disaster;

_98



--"Prompt and effective response to
disasters;

-"Disaster and emergency relief;

- "Identification of areas particularly
vulnerable to disasters;

-"Recommendations for zoning, building,
and other land use controls, safety mea-
sures for securing mobile homes or other
nonpermanent or semipermanent structures,
and other preventive and preparedness
measures designed to eliminate or reduce
disasters or their impact;

- -"Assistance to local officials in
designing local emergency action plans;

-"Authorization and procedures for the
erection or other construction of tem-
porary works designed to protect against
or mitigate danger, damage, or loss from
flood, conflagration, or other disaster;

- -"Preparation and distribution to the
appropriate state and local officials of
state catalogs of federal, state, and
private assistance programs;

- -"Organization of manpower and chains of
command for disaster emergencies;

- -"Coordination of federal, state, and
local disaster activities; and

-"Coordination of the state disaster plan
with the disaster plans of the federal
government."

Furthermore, the division is to take an active
part in local and interjurisdictional disaster
planning, including regulation of its contents.
Municipalities designated by the division, as
well as all counties, must have disaster
agencies, as well as their own disaster plans,
unless the governor requires the establishment
of joint, interjurisdictional agencies.

Of interest to land use professionals is the
governor's power to require state agencies to
study the disaster-related aspects of flood-
plain management, stream encroachment and
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flow regulation, weather modification, fire
prevention and control, air quality, public
works, land use and land use planning, and
construction standards. In particular, the
Department of Natural Resources, in conjunc-
tion with the. Division of Disaster Emergency
Services, must continually study land use
and construction and must identify areas which
are particularly susceptible to "severe land-
shifting, subsidence, flood, or other cata-
strophic occurrences." If the division should
find that a particular area is "susceptible
to a disaster of catastrophic proportions
without adequate warning" and that applicable
land use controls and building standards are
not only inadequate but also could add to the
disaster's magnitude and that other such con-
trols or standards are essential, then the
division must "specify the essentiaEhanges
to the governor." The governor may, after
public hearing, pass on the recommendation to

, the responsible agencies or local govern-
ments. If no adequate action is taken, the
governor may inform the general assembly and
request appropriate legislative action. At
the same time as he makes his recommendations,
he may suspend the inadequate standards and
controls and regulation place a new
.standard or control into effect" to be admin-
istered by the appropriate state agencies
and local governments.

17. Housing Development and Financing (§29-4-701, et seq.)

In 1973, the General Assembly created the
independent Colorado Housing Finance Authority
which, if it determines that the plans for
the development of any "housing facility"
are financially feasible, may arrange financing
for the project. Although such projects may
not be designed in such a way as to concentrate
low-income families in any one neighborhood,
low-income families must be able to afford at
least twenty-five percent of the project:s
units and low-income and moderate-income fami-
lies must be able to afford at least seventy-
five percent of the units. Every year the
authority must submit a report to the governor
and General Assembly.
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18. Conservation Trust Fund (30-11-122,
71-1773-305, 31-25-219)

All local governments may create a conserva-
f:ion trust fund. Once legal funds are created,
local governments are eligible to receive
state funds appropriated annually by the Gen-
e:I-al Assembly and distribued by the State
Treasurer based on population. Moneys in the
fund may be used only for the acquisition,
development, and maintenance of "new conser-
vation sites" which include:

. . . interests in land and water, ac-
quired after establishment of a conser-
vation trust fund pursuant to this sec-
tion, for park or recreation purposes,
for all types of open space including
but not limited to floodplains, green-
belts, agricultural lands, or scenic
areas, or for any scientific, historic,
scenic, recreational, aesthetic, or
similar purpose."

19. Protection of Fishing Streams 033-5-101, et

Without the approval of the Wildlife Commis-
sion, no state agency may "obstruct, damage,
diminish, destroy, change, modify, or vary the
natural existing shape and form of any stream
or its banks or tributaries by any type of
construction." To obtain approval, the agency
must notify the commission at least ninety
days prior to construction. The commission is
to review all such notices to insure that the
purposes of the following state policy are
accomplished:

"It is declared to be the policy of this
state that its fish and wildlife resources,
and particularly the fishing waters within
the state, are to be protected and pre-
served from the actions of any state
agency to the end that they be available
for all time and without change in their
natural existing state, except as may be
necessary and appropriate after due con-
sideration of all factors involved."

If the commission finds that the stream will
be adversely affected, it must notify the
agertcy within thirty days after commission
receipt of the agency's notice. If the
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agency refuses to modify its plans as sug-
gested by the commission, the agency has fif-
teen days to notify the commission. The
disagreement may then be settled by the
governor.

20. Endangered Species (03-8-101, et seq.)

"Endangered species" are protected by statute
and are identified by reference to a. list
maintained and kept current by the Wildlife.
Commission. The Division of Wildlife is
authorized to carry out management programs
for such species.

21. Recreational Land Preservation (23-13-101, et seq.)

Under the Recreation Land Preservation Act of
1971, the General Assembly made it unlawful:

--"Within the recreation areas of the
state to discharge untreated sewage upon
the surface of the ground or in any
waters of the state,

--"To deposit or bury refuse, on the pub-
lic lands or waters within this state,
except within areas or receptacles
designated by the operator for this pur-
pose;

--"To deposit refuse on private or public
land in such a way that said refuse may
be blown, carried, or otherwise trans-
ported from its point of deposit;

--"To willfully mar, mutilate, deface,
disfigure, or injure beyond normal use
any rocks, trees, shrubbery, wild
flowers, or other features of the
natural environment in recreation areas
of the state;

--"To willfully cut down, uproot, break,
or otherwise destroy any living trees,
shrubbery, wild flowers, or natural
flora in recreation areas of the state;

--"To build fires unless in compliance
with rules and regulations of the board,
to abandon or to leave fires unattended,
or to store flammable liquids in a
container which is not of a type ap-
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proved by the department in an organized
campground or other recreation area
subject to this article;

--"In,organized campgrounds or recreation
areas to use any cleansing agents,
whether organic or inorganic in nature,
in waters of the state for any purpose,
including but not limited to bathing,
clothes washing, and similar activities,
or to dispose of any water containing
such agents on the surface of the ground
within fifty-feet of any waters of the
state. Such water shall be disposed of
in facilities provided by the operator
or in the manner specified by the
operator."

More specifically, with respect to sewage
disposal in organized campgrounds and public
accommodation facilities, the operator must
provide and maintain sewage disposal facil-
ities in accordance with rules and regula-
tions of the state board of health. In
recreation areas, sewage may be buried six
inches deep at least one hundred feet away
from surface waters with adequate environ-
mental safeguards. Refuse disposal in
organized campgrounds must be in waterproof
and fly-proof containers or as prescribed by
state or operator regulations or by removal
from the area. Refuse in public accommoda-
tion facilities must be disposed of in accord-
ance with state regulations. Edible food
wastes, however, may be deposited on the
ground if they will decay or be consumed by
local fauna before an unhealthful or un-
pleasant aesthetic appearance sets in. Water
supplies in organized campgrounds must Con-
form to 3tate standards.

In addition to prohibiting occupancy of a
campsite within a recreational area for more
than two weeks, the Act also includes the
following requirements for group gacherings:

"Any group of twenty-five or more per-
son& assembled for a meeting, festival,
social gathering, or other similar pur-
pose in an organized campground or
recreation area for a period which rea-
sonably could have been anticipated to
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exceed ten hours shall make provision
for sewage, waste water, and refuse
disposal in accordance with rules and
regulations of the board. The organ-
izers of and performers at any gathering
in violation of this section shall be
[guilty of a misdemanor]."

The Act shall be administered by the Depart-
ment of Health, with the state board of
health promulgating rules and regulations to
implement it. Enforcement may be by com-
plaint of any person or by the Department of
Health, the Division of Wildlife, the Division
of Parks and Outdoor Recreation, as well as
to city, county, and district health depart-
ments or any peace officer. Violation is
punishable by conviction of a misdemeanor and
a fine of up to five hundred dollars.

The provisions of the Act are not to be con-
strued in such a way to repeal or invalidate
more stringent provisions by any governmental
entity or agency.

22 Sewage Treatment Works (25-8-704)

Sewage treatment works which will serve more
than twenty persons may not be constructed or
expanded unless the Water Quality Control
Commission has approved their location, con-
struction, and design, and a discharge permit
has been issued. The suitability of the
location depends on the area's long-range
comprehensive plan as well as the consolida-
tion of such works to avoid a proliferation
of small sewage treatment works.

23. Constructionlarementsfor
gricsoIfp-ina-c--Kst-Tiage (9-l-l0l, et seq.)

Statutory requirements include size and
outward opening of doors in places of public
assemblage, as well as fireproof stairways.
"Safety glazing materils" are required under
state law and may be iequired under local
standards before buileting permits may be
issued for construction involving "hazardous
locations" in public, commercial, and resi-
dential buildings.
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24. Design of Public Buildings (9-5-101, et seq.)

liuildings and facilities constructed with funds

of state or local governments from architectural

'drawings prepared,after July 1, 1975, must con-

form to extensive statutory standards which are

intended to make such buildings accessible to
and functional for those handicapped "by physical

disabilities such as sight, hearing, etc., as

well as by aging. Design criteria and standards

apply to such things as grading, walkways., park-

ing lots, ramps, doors, stairs, floors, rest-

rooms, water fountains, telephones, elevators,

light switches and other controls, room and office

identification, door knobs, visual and audible

warning signals, and lighting.

25. Mobile and Modular Homes (§24-32-701, et seq.;

24-32-909; 38-12-201, et seq.)

The State Housing Board must promulgate rules

for "factory-built housing." All such housing
subsequently built must bear the division's

insignia of approval before being sold or

offered for sale. Although structures bearing

the insignia are deemed to comply with local
regulations, local governments may adopt and

enforce regulations which are not inconsistent .

with the state's.

The Mobile Home Landlord-Tenant Act sets
forth the relation of mobile home park ope-

rators with their tenants in the areas of
termination of occupancies, tenant meetings,

and fees.

Based on the health department's broad powers
to control disease, to abate nuisances, and
to establish sanitary standards, the State
Board of Health has adopted "Sanitary Stand-

ards and Regulations for Mobile Home Parks"
which establish minimum standards for the
maintenance, sanitation, occupancy, and use

of mobile home parks without precluding
localities from adopting more stringent

provisions.

26. Discarded and Abandoned Articles (18-13-106)

It is a criminal offense to abandon or dis-

card anything, including refrigerators and

motor vehicles, which has a capacity of one
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and one-half cubic feet and is difficult to
open from the inside. Criminal sanctions
also apply to the owner, lessee, or manager
who allows such an item to remain on property
under his control.

27. Vacation and Abandonment of Roads,
streets, and Hi_g ways , 302, 303)I.
Vacation may be accomplished by municipalities
or counties or by joint action if the roadway
forms the boundary between two countieS or
between a county and a municipality. In spite
of any vacation, the local government may re-
serve easements for utilities. Once a piece
of property has access by a public road, how-
ever, it may not be left landlocked by any
vacation. In general, upon vacation, the
title to the land covered by the road vests in
abutting owners.

The State Highway Commission may abandon state
highways which shall then revert to the
abutting landowners or shall become county
highway or city street by local government
action.

28. Auto and Tourist Camps, Hotels and Motels

tr4-37-

Annual licenses must be obtained from the
Department of Revenue to own, operate, con-
trol, or lease an "auto camp" or a hotel.

29. Fences (35-46-3.0l, et seq.)

In agricultural areas fences are regulated to
some extent by state law. Essentially,
adjoining farmers and ranchers are obligated
to share in the construction and maintenance
of a common or partition .fence which must
be a "lawful fence":

a well constructed three barbed
-

wire fence with substantial posts set
at a distance of approximately twenty
feet apart, and sufficient to turn
ordinary horses and cattle, with all
gates equally as good as the fence, or
any other fence of like efficiency."

Although it is unlawful to break fences or
have gates open, fences which encroach on a
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person's land may be removed within one year
after discovery. If A person maintains a law-
ful fence and if another's livestock breaks
through the fence, he may recover his damages,
which may be determined by an informal board
of arbitration. The division of highways is
responsible for maintenance of fences along
highway rights-of-way.

30. DispUted Boundaries (§38-44-100, et seq.)

When the corners or boundaries of land are in
dispute, are unknown, or have been destroyed,
one or more landowners may have the boundaries
and corners established in a statutory pro-
ceeding, which may be heard by the court it-

self or by a court-appointed commission or
surveyors. The court may either establish
the boundaries or recognize the existing
bcundaries if they have been acquiesced in for

twenty years. If the .parties do not wish to
try a lawsuit to sett1e the matter, they may
accomplish the' same result by private,
recorded agreement.

31. Condominiums (§38-33-101, et seq.)

Under the Condominium Ownership Act, owner-
ship of condominium units is recognized,
regardless of when created. Such ownership
includes a separate unit of air space plus an
undivided intctrest in common elements estab-
lished by the recorded declaration for the
condominium project. Upon proper notice to
the county assessor, each unit is assessed
separately; any tax lien from nonpayment of
an assessment does not affect other units.

It is important to remember two things about
condominiums. First, the subdivision regula-
tion requirements of Senate Bill 35 apply to
condominiums just as they do to more tradi-
tional subdivisions. Second, the condominium
declarations and map (roughly comparable to
subdivision restrictive covenants and plat)
must be recorded. They are the basis of con-
veyances of individual condominiums as well
as the basis for the existence and powers of
any condominium owners' association.
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32. Airspace Ownership M1-1-107; 38-32-101;
38-33-101, et seq.

Although sovereignty in airspace rests in the
state, actual ownership is vested in the
owners of the underlying land surface. Those
owners, however, may convey ownership in that
airspace to others, which need not be con-
tiguous to the land, as in the case of dondo-
miniums.

33. Geological Reports (04-1-201, et seq.)

Any report concerning "geology" submitted to
"any state agency, political subdivision of
the state, or recognized state or local board
or commission" must be prepared or approved
by a "professional geologist."

34. Nuclear Detonations

By initiative amendment to the state con-
stitution in 1974, the electors prohibited
the underground placement or detonation of
any "nuclear explosive device" unless approved
by the voters "through enactment of an init-
iated or referred measure authorizing that
detonation" as provided in article v, sec-
tion 1 of the constitution.

35. Odors (§25-7-l08)

While odors are theoretically an air pollu-
tion emission matter, it should be noted that
they are regulated by the Department of
Health. Very briefly, limitations on odor
emissions depend on their source and the land
use of the areas in which they are found. In
residential and commercial areas, odors may
not be so great as to be detected after the
odorous air has been diluted with seven
volumes of odor-free air. In all other
areas, however, the above dilution is fifteen
volumes. On the other hand, if the source is
a manufacturing process or agricultura
operation, dilution is not a test so long as
the "best practical treatment, maintenance,
and control currently available" is being
used. Regardless of the source, howeyer, a
violation occurs if odor is detected after
dilution of one hundred twenty-seven volumes
of odor-free air.
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36. Conservation Easements (S.B. 59, 1976;
§38-30.5-101, et seq., C.R.S. 1973)

a. Definition

"'Conservation easement in gross'," for
the purposes of this article, means a
right in the owner of the easement to
prohibit or require, a limitation upon,
or an obligation to perform, acts on or
with respect to a land or water area or

air space above the land or water owned
by the grantor appropriate to the re-
taining or maintaining of such land,

water, or air space, including improve-
ments, predominantly in a natural,
scenic, or open condition, or for wild-
life habitat, or for agricultural,
horticultural, recreational, forest, or
other use or condition consistent with
the protection of open land having
wholesome environmental quality or life-
sustaining ecological diversity, or
appropriate to the conservation and
preservation of buildings, sites, or
structures having historical, architec-
tural, or cultural interest or value."

b. Nature

(1) Freely transferable.

(2) Interest in real property.

(3) Perpetual unless otherwise stated
in creating instrument.

c. Creation

(1) Grantor

By deed from record ownel.:s "spe-
cifically stating the intention of
the grantor to create such an ease-
ment under [§38-30.5-103]."

1..

(2) Grantee

Only by grant to governmental
entity or a 501(c)(3) charitable
organization which is at least two
years old.
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(3) No Overlapping Purpose

"A conservation easement in gross
is void if, at the time it is
granted, a substantial purpose
fulfilled by its creation is already
required by an existing statute,
ordinance, rule, or regulation of
the federal government, the state
of Colorado, or a political sub-
division of the state of Colorado."

(4) Historical, Architectural,'
or Cultural Matters

"Conservation easements relating to
historical, architectural, or
cultural significance may only be
applied to buildings, sites, or
structures when the state historical
society of Colorado certifies that
such a building, site, or structure
is listed in the national register
of historic places or the state
register of historic properties or
has been designated as a landmark
by a local government or landmarks
commission under the provisions of
the ordinances of the locality
involved."

d. Interest Retained by Grantor

"All interests not transferred and
conveyed by the instrument creating the
easement shall remain in the grantor of
the easement, including the rir-ht to
engage in all uses of the lands affected
by the easement which are not incon-
sistent with the easement or prohibited
by the easement or by law."

e. Recordation Necessary

"Instruments creating, assigning, or
otherwise transferring conservation
easements in gross must be recorded upon
the public records affecting the owner-
ship of real property in order to be
valid and shall be subject in all re-
spects to the laws relating to such
recordation."
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f. Enforcement -- No Privity

"No conservation easement in gross shall
be unenforceable by reason of lack of
privity of contract or 1ack-of benefit
to particular land or because not
expressed as running with the land."

Remedies

(1) Injunctive Relief

"Actual or threatened injury to or
impairment of a conservation ease-
ment in gross or the interest
intended for protection by such
easement may be prohibited or
restrained by injunctive relief
granted by any court of competent
jurisdiction in a proceeding
initiated by the grantor or by.an
owner of the easement.":

(2) Money Damages

"In addition to the remedy of
injunctive relief, the holder of a
conservation easement in gross
shall be entitled to recover money
damages for injury thereto or to
the interest to be protected
thereby. In assessing such dam-
ages, there may be taken into
account, in addition to the cost of
restoration and other usual rules
of the law of damages, the loss of
scenic, aesthetic, and environ-
mental values."

h. Taxation

(1) The Easement Itself

"Conservation easements in gross
shall be subject to assessment,
taxation, or exemption from taxa-
tion in accordance.with general
laws applicable to the assessment
and taxation of tnterests in real
property."
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(2) The Subordinate Estate

"Real property subject to one or
more conservation easements in
gross shall be assessed, however,
with due regard to the restricted
uses to which the property may be
devoted."

(3) The Whole Equals the
Sum of Its Parts

"The valuation for assessment of a
conservation easement which is
subject to assessment and taxation,
plus the valuation for assessment
of lands subject to such easement,
shall equal the valuation for
assessment which would have been
determined as to such lands if
there were no conservation ease-
ment."

i. No Impairment of Other Interest

(1) General

"No interest in real property
cognizable under the statutes,
common law, or custom in effect in
this state prior to July 1, 1976,
nor any lease or sublease thereof
at any time, nor any transfer of a
water right or any change of a
point of diversion at any time
shall be impaired, invalidated, or
in any way adversely affected by
reason of any provision of this
article."

(2) Previous Conservation Easements

"No provision of this article shall
be construed to mean that conserva-
tion easements in gross were not
lawful estates in land prior to
July 1, 1976."

(3) Public Utilities

"Nothing in this article shall be
construed so as to impair the
rights of a public utility, as that
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term is defined by section 40-1-
103, C.R.S. 1973, with respect to
rights-of-way, easements, or other
property rights upon which facili-
ties, plants, or systems of a
public utility are located or are
to be located."
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111
II. REGIONAL LAND USE CONTROL

A. Planning and Management Regions

1. Creation of Regions

Established by Executive Orders dated Novem-
ber 17, 1972, and November 13, 1973, for the
coordination of local, state, and federal
planning activities.

2. The Thirteen Regions

a. Number 1:

(1) Logan County
(2) Morgan County
(3) Phillips County
(4) Sedgwick County
(5) Washington County
(6) Yuma County

b. Number 2:

(1) Larimer County
(2) Weld County

c. Number 3:

(1) Adams County
(2) Arapahoe County
(3) Boulder County
(4) Clear Creek County
(5) Denver County
(6) Douglas County
(7) Gilpin County
(8) Jefferson County

d. Number 4:

(1) El Paso County
(2) Park County
(3) Teller County

e. Number 5:

(1) Cheyenne County
(2) Elbert County
(3) Kit Carson County
(4) Lincoln County
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f. Number 6:

(1) Baca County
(2) Bent County
(3) Crowley County
(4) Kiowa County
(5) Otero County
(6) Prowers County

g. Number 7:

(1) Pueblo County (7a)
(2) Huerfano Counfy (7h)
(3) Las Animas County

h. Number 8:

(1) Alamosa County
(2) Conejos County
(3) Costilla County
(4) Mineral County
(5) Rio Grande County
(6) Saguache County

i. Number 9:

(1) Archuleta County
(2) Dolores County
(3) La Plata County
(4) Montezuma.County
(5) San Juan County

j Number 10:

(1) Delta County
(2) Gunnison County
(3) Hinsdale County
(4) Montrose County
(5) Ouray County
(6) San Miguel County

k. Number 11:

(1) Garfield County
(2) Mesa County
(3) Moffat County
(4) Rio Blanco County

1. Number 12:

(1) Eagle County
(2) Grand County
(3) Jackson County
(4) Pitkin County
(5) Routt County
(6) Summit County
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m. Number 13:

(1) Chaffee County.
(2) Custer County
(3) Fremont County
(4) Lake County

3. Relationship of Regions to State

Pursuant to Executive Order, dated June 25,
1974, the relations of state agencies to the
planning and management regions were f4rther
defined, effective July 1, 1974:

"All departments of the State of Colorado,
under their budgeting, management, and
planning powers, shall institute a program to
develop the new regions of the State by
accomplishment of the follawing actions:

"All constitutional and statutory agen-
cies of the State carrying out functions
which in any way affect local govern-
ments or citizens in local areas are to
realign their functional substate areas
to make them coincide with the thirteen
State planning and management regions.
Realignments are to be effective no
later than January 1, 1975, unless
exceptions have been granted by the,new
Office of State Planning and Budgeting.
Agencies having difficulties meeting
this objective are to report their
difficulties, with proposed solutions,
to the new Office of State Planning and
Budgeting.

"Following realignment of functional
areas, agencies are to use the thirteen
regions in all their planning, program-
ming, budgeting, and reporting, to the
end that the State may be able to develop
uniform statistical and operational
bases for all purposes and for all
levels of' activity.

"Commencing with the next (1975-76)
budget cycle; and all cycles thereafter,
agencies are to consider the possibility
of assignir, portions of any proposed
new personnel .to field locations within
the thirteen regians.
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"Departments are to conduct studies re-
garding the feasibility, together with
the advantages and disadvantages, of
decentralizing any or all of their
current and future operations to loca-
tions outside of the Denver Metropolitan
area. Such studies, with recommenda-
tions, are to be made ready for possible
implementation commencing with the 1976-
77 budget cycle.

"Departments are to develop imaginative
and innovative ideas for using and
implementing the new regions of the
State, and particularly for assisting
the development of those regions outside
the front range of the State. This
shall include capital investment, as
well as operating budget, ideas.

"The new Office of State Planning and Bud-
geting is designated as the coordinaemg
agency for all State agency plans regarding
use of the thirteen regions for State planning,
programming, budgeting, and reporting purposes;
and for studies on the feasibility and advis-
ability of decentralizing current or future
State oi,erations to locations outside the
Denver Metropolitan area.

"The Department of Local Affairs is desig-
nated as the coordinating agency for local
and regional comprehensive planning within
the thirteen regions."

4. Relationship of Regions to Federal
Agencies: A-95 Review

a. Background

(1) Statutory Basis

Prepared in response to §401(a) of
the Intergovernmental Cooperation
Act of 1968, 42 U.S.C. §4231(a),
under which the President was to

. . . establish rules and regula-
tions governing the formation,
evaluation, and review of Federal
programs and projects having a
significant impact on area and
community development . . ."
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A-95 is also based on §403 of the
Intergovernmental Cooperation Act
of 1968 as well as §204(c) of
Demonstration Cities and Metro-
politan Development Act of 1966.

(2) Chronological Development

Originally the Bureau of the Budget
(BOB) made the promulgation in
1969. Revisions were made by its
successor, the Office of Management
and Budget (OMB), in 1971 and 1972.
The most recent version was issued
this year. 41 F.R. 2052 (Jan-
uary 13, 1976).

b. Applicability of A-95

(1) Part I

"All projects and activities (or
significant substantive changes
thereto) for which Federal assist-
ance is being sought under . . ."

those programs listed in Attachment
to A-95 or Appendix I of the Catalog
of FederTf Domestic Assistance,
whichever bears a later date. The
following excerpt from A-95 Attach-
ment D offers an insight into
Part I coverage:

Arracinectir DCtitcnosa No. A.D5
REVISED

Coverage 0/ Programs Under
Attachment A. Part I

1. Programa listed below are refer-
enced several ways due to transitional
phases in Droararn development, funding
status. etc.. Generally, citations are to
programs os they are listed in the Jane,
1975 Ca(alog of Federal Domestic Asst.' .

once. For certain new legialahon. Catalog -
citations have not yet been de% cloe ,eti. In
such eases, references are to Publle Law
ttutnbr and section. When no funding is
available for a program. It Is not gener-
ally lt teci in the Catalog or this Atolch-
meat: but if funding becomes available
V.r a program previously covered. it con-
tinues to be covered .unIssa specifically
esmnplecl by OMB. The Catcdoo is iwucd
annicdly and revised periodically during
the yew:. Every effort *111 be made tO
keep App!Indix I und Attachment I) cur-
rent. Itefercnce abould always be Glade
p, tin!, (me henrIng the latest issue date.
(Howe'ver. the update to the 1975 Catalog
7111 not reflect all the chnnges herein.
Therefore. this Mt should be tcferenced
until i!sue nee of the 1976 Caroino )
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13.523 Runawsy Youth.
13.824" Rehabillittion Servicee and Faci-

lities 111Amt: 3tIppor1.
11M21 Rehabilitation Secvnes and Facili-

ties-Special Projects.
13 52.3 Child Dovelopment--Clnld Abuse

and .,egleet Pret entlon and Tree:-
m.3dt.

13.633; Develsynnental
Supper,.

13.631 Ilenictapmentel Disub'.11tles-n.c..141
ProJez1c

13.C113. Eptte11.1 Prot rams tst the Aglil;:
Ar,ciitty ActIvIties ant. ...tree

Planning owl :ctal St.r:v...1
Programn.

13 631 Aging Programs Title XU. Section
n38. Model l'rojects

13,1t135 t2pec1nt pcnitrons for the /wing-
Narninn Pr. wrath for the 1:' det ly.

16.4.36 Till:rants for the ArIhr c:,.cli
ti:h1 1/ehthhetrat Ion.

16.111!,'l rrolfr:In3 far the AgIng-Tcainin.T.
P.L G3-318: (Seetio:i it;) C;on,:ruction of

Acsdemle Par ill tiet,
. Iriection 151ili Paoining Grants
to Healt)i SyNtextr. Agehele,! t sec-
/Joh 1G01 et srq.. Title XVI Public
Health Servtce Aet) Ansisultwe tor
inodernization, con ;friction cr
conversion vf medical
These programs will replace Cate-
lAg 13.206. 13.220. 13 249, and
13.253.

Depactp.ent of Hot:stint and Urban
.7cre/opnient

14,561 Flood Insurance (Applimtlons for
aor.wriunt 5' ellifthlitlY)

14.1o1 Interest Pi:auction Payments-
Itenthl and Cooperative llottMng
tor Lower Income Familiem.

!C..% Inter..et Suhitfly-flort.e for Lower
Income. Parntife».

12 Mortinule Instinuic.---Conetruction
or Rehabilitation of Couctornit.-
lum Projects.

:A 11.1 Mortgage liisurance-Devctopnwnt
nt Sales-Typo Cuoptrativt. PrnJ-

U 110 !itr.rt.:ape Insurance-Group Pretc-
tt:o Facilities.

:4 Ill Itinrt,;age Insurance-Homer.
14 118 14ort gage I nsuranee-Homes 1 nr

Certified VFt erann.
11 119 Mortilan Insurance-Homes for Dis-

aster Vic time.
14 121 Wrtgage Iiisurartie-Homes for 1,431

end Moderato Income Families
14 121 Mortgage tmurance--Homes In Cot -

lytng Areas.
:4.122 Mortgage Insuranc(.-Ift,mee In Ur-

ban Rent:vat Arras.
14 121 Mort,rage Tt.au ranee-investor

3ilmo3oreci Cooperative Housing
14 12.1 Moricage Insurance-Land Devetop-

ment rin New Communities.
1.1 128 Mortgage :,:urance-tanagement -

Type Co.sperritive Projects.
:4 122 Mort pare Insurarcte-Mobile Horne

Parka.
141211 atnrtgage Insurance-HospitCe.
14,121 Wrtgage Tneurance-Nurclug

Homes end Rehtted
14.124 Mortlart 'insurance-Rental Moe,

ing
14 !! 5 Mortrige Inentence-ftental Dons-

for Moderato Income Paralirs
14 37 Mwteacte n ,tarance - Rental Hole

In.., ter toer entt Modemtc.
Fi rt111e.. Market Interest Rnte.

14.138 Mortgage Tnurtince-Rental Hoye-
Inn frr the Elderly.

14.339 Mnrtrago 1nsurance-Reatal Ifous-
trot in Urban Renewal Areas.

14.141 No.mrollt Hoilaing Sponsor Loans-
Planning Project:: fo".1.tsw and
Mnaerate income Funilles.

14.118 rons,ng
tTlarnkey r.nd Conventtonal Pro.
duction Methods.) (New con-
etinietIon only.) . - .

14.149 Rent Runn.-ements.--Rental Houalng
ter Lower Income Parana.

4.154 Mortvare Tnsuranee--Esperimental
Rent al Housing.

14:356 Lc.wer Income Honairig Assistance
Progrern.

14.203 Commeehentilve Planning Asstatanee.
14107 New Communirtni -Loan Guaran-

tees.
14.218 Community Development Block

Grants-Entitlement Grants.
14,239 Community Development Block

Clrant"-nistretIonary Grants.
14.703 State Master Preparedness Grants.

Department of the Interior
15.350 Cora :nine FfeCth and Scif-ty Oree91

400 Outdoor Recreation-- Acquisition.
Dovelonment Raid Planning.

15.501 Irt last inn Distribution System
Loans,

15.503 Sm LI Reclamation Projects.
15.1500 Ananrnmoutt Fish Conservation.
1 5.6n5 FIN h Restorat fon.
15 611 Villains Rceteratisn.
15.904 it latoric PreservatIntl.

Department 01 JuaNce
14500 Lew Enforcement Asslitance-Com-

prellenelve Plannlng Grants.
16.501 Law Enforcement Assistance-Dis-

cretionary Granta.
16.5,02 Law Enforcement Assistance-Im-

proving and (Strengthening Lim
Enforcement and Criminal
tics.

16.M5 Criminal Justice Systems Develop-
ment.
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s. Appalachlan Regional COMmission

21.001 Appalachian Development Highway
System.

23 004 Anna Isa.laan Health Demonstration.
23.005 Ap! t.dat Wan llouaing Planning Loan

21.O013 Spout hlan Local Accost; Roads.
23 0!0 APP.Ces,:ltian Mine Area Restoration.
23.011 Ap.h.an State Research. Tech-

nu Demonstra-
tion Projecta.

23.012 Appalac.a.tu Vocational Education
P.O !litl.,i and Operations.

Appalachian Child Development.
23.0:4 ANtaiacillaa limtaing Site Develop-

ntet:t told (Mice State Improve.'
anent Grants.

'..1.018 App.:add:in Vocational Edtwatimt
and lccholeal Education Demon-
oostr tloa Grants.

tNarc.-- Except for 23.011. administration
th:se grantr t not In the Conicuission but

In t he approi.ria to program agenCy--4141.-
2.1 00.3 tS haunted by DOT. For 23.002. Appa-
lahlan Soletnents to Federal Grants-M-
aid. wotc-i can provide all or any portion of

. the l'eleral c..n.ribntion under certain de-
fined grant-ih-aul programs, coverage under
Part I h determined. by the provisions ap-
sglzable to the basic grant-in-ald program..
Pot 28.003. 38.003 48003. 52.003. sad 63.003-
Regional Commission Supplements to Fed-
eral Grants-In-sill-the same rule would
14PPI7

Collatal Plains Regional Commission

28.002 Coastal Plains Technical and Plan-
ning Asslausoce

(See note under Appalachian Regional
Commivilon programs.)

Four Corners Regional Commission
38.0011 Four Corners Technical and Plan-

ning A AMstance.
(See note under Appalachian Regional

Comnt'.:.sion programa.)
Rational Scienoe FoUnttation

47.005 Intergwernmental edema. -
Mao gepland Regional Clossnieetaiii

60 001 Hew England Technical and Plan;
ning Assistance.

note under Appalachian Reglanel
Cuonlassion programs.)

Cr:Amenity Services Administration ,

43 002 Community Action,
42,010 (Attr Persons Opportunities and

Survims.
49.011 Community Ecoacinalc Developsnent.

Ozvrks Regional Commission

52 002 (Izarks Technical and Planning
Arsht ante.

ouie under Appalachian Regional
Cummtestr..ti programs.)

Upper Great Lakes Regional Coinmission

&MAKS Upper Great Lakes 'Technical and
Pistullug Asstatati:s.

ttiee note under Appalat:slan regions/
progr.ans,)

Veterans Administration

64.0ot: C.:dutm to states for Construction
of tiortlag House Carl Pa-.

64.017 Grants v: States for Remodeling of
Otate Hume LiatollsOmmiclitary

64.020 A.-iltstauce in tUe Establishment of
Nes State Medicaljfkhools.

OiLiC Grants to Atrium.d Medical
hchools-Asststance to Health
Manpower Training Institutes.

64.114 Veterans Housing-Guaranteed Mid
Inaured Loans (GS Home Loam).

Water ;:esources Council
65.001 Water Resources Planning.

Environmental Protection Agency.
60.001

66.005

60.027
6.02/1
60.418

68.419

60.420

6,1.432

06.433

66.508

06.506

66.800

06.602

Air l'ollution Control Program
Grants.

Air Polluuon Survey and Demon-
stration Grants.

Solid waste Planning Grants.
Solid Waste Demonstration Grants.
Construction Grants for Wastewa-

ter Treatment. Works.
Wate Pollution Controi-State and

Interstate Program Granta.
Water Pollution ControlAreawitie

Waste Treatment Management
Planning Grants.

Grants for State Public Water Po-
tem Subdivision Programs.

Grants for Underground Injeettnn
Control Programs.

Water Pollution Control .tizmon-
titration Grants.

Safe Drinking Water Research Mad
Demonstration Grants.. (Demon-
stration only).

En vironmental Protection-Con-
solidated Provam Grants.

Environmental Protactlen-Cconi
solldarad Special Purpose Greats,

Action .

72.001 Foster Gruidpannta.
72.003 Bathed Senior Volunteer Program.
73008 Tbe Senior Companion Program..

Cr.d Western Regional Commission "
75.002 Old West Technical and Planning

Assistance.
Pacific Northwest Regional Commission

76.002 Pacific Northwset Technical and
Planning Aasistance Raguistions.

13.389 Nursing School Constructioi\-
Loan Guarantees and Interest
Subsidies.

13 378 Health Professions Teaching Ellett-
Ities-Loan Guarantees and In-
terest Subsidies,

13.302 Cancer-Con.struction.
13.400* Adult Education-Grants to States.
13.401 Adult Ed ucation-Speelal Projects.
13.408. Construction of Public Libraries.
itl.421 Educational Personnel Trebling

Omuta-Career Opportunithm.
13.4 EducatIonally Deprived Children-

Handicapped.
13.428. Educationally Deprived Childrvn-

, Local Educational Agrnclec.
13.420* EducatIonally Deprlved Children-

Migrants.
13.433 Follow Through.
13.481 Library Services-Crania tor rutin.,

Libraries.
13.477 School Assistance In Federally Af-

fected Areas-Constructlon.
11.493' Vocational Education - Basle

Grants to States.
13.404 Vocational Education-Co:unmet'

anti Homemaking.
.13.405* Vocational Education-Cooperative

Edncatton.
13.490. Vocational Education - Special

Neerts.
13.601. Vocational Education-Work Study.
13 6O2° Vocational Painealion-Innovation.
MOM supplementary Educational Con.

tars and Service* -Special Pro-
grama and Projects.

13.519 Supplementary kdiwatIonal Centers
and Serviees. Guidance, Counsel-
lr.g. and Testing.

13.520 Special Progra:us for Children with
Specific Learning Disabulties..

13.522 ' Environmental Education.
13.643 Educational 0-lusriontt4 Centers.
13.570 L1:..aric, and Learning Resources.
13.800 . Child Development-Headkart.
13.013 Native Amerlcan Programs.
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3. COtkreti progrumi:
Depurtmen of isivicalibre,

10.405 Farm tabor /Iowans loam and
Grants.

10.403 irrIghtlon. Drainage, and Other ffoll
and Water Conservation Loans.
(Exception: Loans to grazing as-
sociations to develop additional
pasturage and loans tur purchase
of equipment.)

30.410 Low to Moderate Incorae Housing
Loans.

10.411 Rural Housing Sit* Loans,
10.414 Reisouro Conservation rand Devel-

opment Loans.
10.413 Rural Rental Rouging Inane.
10.418 Water and Waste Disposal Brame,

. for Rural Comniun Itles.
10.419 Watershed Protraction and Flood

Prevention Loans.
10.430 Rural Self-Help Rousing Technical

Asetstance.
10.433 Bus !nee& and Induistrial Development

Loans. (ilacept1on Loans to rural
small busloceses havtng no sig-
nificant tenpect outside commu-
nity In which located.)

10.423 Community Facilities Loans.
10.4(24 industrial Development. Grana.
10.558 Cooperative Forest Insect and M-

aws Control.
10.901 Resources Conservation and Devel-

optnrnt. (Exception: Small proj-
ectt coating under $7500 for ero-
sion and sediment control and
land stabIllzation and for reha-
bilitation and consolidation of ex-
INung Irrigation systems )

10 904 Watershed Protection and ?good
Prevention.

Department of Commerce

11.300 Economic Development - Grants
and Loans for Public Works and
Development Facilities.

11 303 EconomIc Development - Support
for Planning OrgantritIons.

11.303 EconbrnIc Development-Technical
Atestance.

11.304 Eceno.n lc Development- Pubii
Works Impact Prcjecta (Pre-
thrum variation).

11 iatt Economic Development- 'State and
Local Ecolioutla Developmen!.
PlannIng. .

11.308 Economic Development--111ntrat
Operational Assistance.

11 307 Economic Development-Special
Econontic Development and . Ad-
justment Acdst %nee Prorram.

31:338 Grants to States tor Supptvinental
ana fleiU Flan:ling of 1. II.
and IV Activities. (Basle grants
on:y

11.405 Anaciromotta and Great Lakes Fish-
er ies Development.

11.407 Conaturchst Ft:merle. Research and
De veloptneut.

11.418 Coastal Tame Management I rcgram
Development.

11.419 .atst Zone Management Program
AdmInistration.

11.420 Cosa's! Zone Mans.ement- Fratua-
lino Sanctuaries.

Department of Defense

12..01 Beach Eroslon Control Prolocts
12.108 Fiaod C' trot Projects.
12101 Navigation Projet. .

12 108 Sna;vtng told Cleating for Flood
Control.

Department of Health, Edioation, anti
yctlare

13.210° Comprehensive Public Health Serv-
ices--Fortnua Grants.

13.211 Crippled Children's ServIcea.
13.217* Parnay Planning Projects.
13.234 Neal th Sees 1CeS Development-Proj-

ect Grants.
13.232* Maternal Ana ChOci Health Services.
33.235 Drug Abuse Community Service

Programs.
13.237 Meuta1 Health-Hospital Improve-

ment Grants.
13.240 Mental Health--CommunIty Mental

Health Centers.
13.246 Migrant Health Orant5.
13.251 Alcohol-Commur.ity Service Pro-

grams.
13.253 Alcohol Demonstration Programa.
13.254 Drug Abuse Demonstration Pro-

grams.
13256 Office for Health Maintenance Or-

ganization (HMOS).
13.258 National Health ServIce Corps.
13.259 Mental Health-ChIldren's Servicea.
13.260 Family Planning Services-Training

Grants.
19.361 Family Health Centers.
13.266 Childhood Lead-Based Paint Pol-

sorting Control.
13267 Urban Rat Control.
13.263 Disease Control-Project Grants'.
13.275 Drug Abuse Education Prograins.
13.20 It Emergency Medlcal Services.
13.286 Lb/dation on Federal PartIcIpatton

for Capital Expendltures.
13.340 Health Professions Teaching Fer111-

tlos-ConstrUction Grants.

t04119 Liar Enforeement Andstance-Jti
.* vomits Justice and Delinquency

PreventIon-Allocation to States.
161117 law Enforcement Assistance Ad-

mIntstratlon -JJPD Special Lin-
;Masa Prevention and.Trsatment,,
Depert merit of Labor

17.211 Job Corps.
17 226 Work Incentives Program (WIN).

17230, 2PanntIon.W) "able. (Procedural '1°41'-
17132. Comprehenelve Employment. and

Training Programs.
Department of Transportation

20,102 Alrport Development Ald Program.
20.103 Airport Planning Grant Program.
20.205 Iltg,hway Research Planning, and

Corratruction.
20.211 Iligh way Beautification-Control tt

Outdoor AdvertlaIng. Control of
Junkyards, Landscaping and
Scenic Enhancement.

20.500. Urban Mass Transportation Capital
improvement Grants. (Planning
and construction only.)

23.801 17raan Mass Transportation Capital
litrirneemens Loans. (Planning
and construction only.)

20. Urban Mass Transportation Techni-
cal Studies Grants. (Planning and
constructItn only.)

20 508 Urban Marra Trar.sportation Demon-
stration Grants.

20.507 1.1rhin Maas Transportation Capital
own Operating Aaalitaaae For.
mula Grants.
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(2) Part II

"All direct Federal development
activities, including the acquisi-
tion, use, and disposal of Federal
real property; in addition, agen-
cies responsible for granting
licenses and permits for develop-
ments or activities_ significantly
affecting area and community
development or the physical envi-
ronment are strongly urged to con-
sult with clearinghouses on
applications for such licenses
or permits." (emphasis added) .

(3) Part III

"All Federal programs as listed in
Appendix II of the Catalog of Fed-
eral Domestic Assistance requiring,
by statute or administrative regula-
tion, a State plan as a condition
of assistance and certain multi-
source programs."

(4) Part IV

"All Federal programs providing
assistance to State, areawide, or
local agencies or organizations for
multijurisdictional or areawide
planning."

c. A-95 Review

(1) Clearinghouses

The circular provides for notifica-
tion of as well as review and com-
ment under Part I and Part II on the
appropriate federal programs and
activities. There are two types of
clearinghouses:

(a) State Clearingh2use

The state clearinghouse,
designated by the governor, is
the Division of Planning of
the Department of Local Affairs.

-71-
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(b) Areawide Clearinghouses

(i) Non-Metro olitan

- -"In non-metropolitan areas
a comprehensive planning
agency designated by the
Governor . . . or by State
law to carry out require-
ments of [A-95]."

- -In Colorado, the non-metro-
politan clearinghouses are
the Planning and Management
Regions, except for a few
regions, for which the
Division of Planning acts
as the clearinghouse.

(ii) Metropolitan

- -"Tn metropolitan areas an
areawide agency that has been
recognized by [OMB] as an
appropriate agency to perform
review functions under sec-
tion 204 of the Demonstration
Cities and Metropolitan
Development Act of 1966,
Title IV of the Intergovern-
mental Cooperation Act of
1968, and [A-95]."

- -In Colorado, the metropolitan
clearinghouses are Denver,
Pueblo, and Colorado Springs.

(2) Clearinghouse Review

(a) Part I

(i) Notification

- -Individuals, organizations,
local governments, or
state agencies wishing to
apply for federal funding
for certain projects are to
notify the state c]earing-
house as well as the
areawide clearingholise of
their intention to apply
for assistance.
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(ii) Review

--The notified clearinghouse
is to make its comments and
recommendations to assure
"maximum consistency of such
project with State, areawide,
and local comprehensive plans"
and to assist the adminis-
tering agency "in determining
whether the project is in
accord with applicable Fed-
eral law."

--The suggested subject matter
of comments and recommendi-
tions are as follows:

"The extent to which the pro-
ject: is consistent with or
contributes to the fulfill-
ment of comprehensive planning
for the State, area. or local-
ity.

"The extent to which the pro-
posed project:

"Duplicates, runs counter
to, or needs to he co-
ordinated, with other pro-
jects or activities being
carried out in or affect-
ing the area; or

"Might be revised to in-
crease its effectiveness
or efficiency in relation-
ship to other State, area,
or local programs or
projects.

"7.1.o extent to which the
project contributes tn the
lchievemeut of State, area-
wide, and local objectives
and priorities relating to
natutal. and human resources'
and economic and community
devel(Tment as specified in
3cetion 401 of the Inter-
governmental Cooperation Act
of 1968, including:

324'
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"Appropriate land uses
for housing, commercial,
industrial, governmental,
institutional, and other
purposes;

"Wise development and
conservation of natural
resources, including
land, water, mineral,
wildlife, and others,

"Balanced transportation
systems, including high-
way, air, water, pedes-
trian, mass transit, and
othtr modes for the move-
ment of people and goods;

"Adequate outdoor recrea-
tion and open space;

"Protection of areas of
unique natural beauty,
historical and scien-
tific interest; .

"Properly planned com-
munity facilities, in-
cluding utilities for
the supply of power,
water, and communications,
for the safe disposal of
wastes, and for other
purposes; and

"Concern for high stand-
arda of design.

"As provided under section
102(2)(C) of the National
Environmental Policy Act
of 1969, the extent to whii:11

the project significantly
affects che environment in-
cluding consideration of:

"The environmental ixpact
of the proposed project;

"Any adverse environ-
mental effects which can-
not be avoided should the
proposed project be imple- .
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"Alternatives to the pro-
posed project;

"The relationship between
local short term uses of
man's environment and the
maintenance and enhance-
ment of long term produc-
tivity; and

"Any irreversible and
irretrievable commitments
of resources which would
be involved in the pro-
posed project or action,
should it be implemented.

"The extent to which the pro-
ject contributes to more
balanced patterns of settle-
ment and delivery of services
to all sectors of the area
population, including minority
groups.

"Effects on energy resource
supply .and demand.

"The extent to which people
or businesses will.be dis-
placed and the availability
of relocation resources.

"In the case of a project for
which assistance is being
sought by a special purpose
unit of government, whether the
unit of general local govern-
ment having jurisdiction over
the area in which.the project
is to be located has applied,
or plans to apply for assistance
for the same or.a similar type
'project. This information is
necessary to enable the Federal
(or State) agency to make the
judgments required under sec-
tion 402 of the Intergovern-
mental Cooperation Adt of 1968."
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(b) Part II Review

Federal agencies are required to
consult with the governOr and
appropriate clearinghouses so as

to:

--Provide information on projected

federal development to local and

state governments in order to co-

ordinate that development with
state and local plans and pro-
grams,

--Provide information on state and
local plans and programs to fed-
eral agencies "to assure maxi-

mum feasible consistency of fed-

eral developments with state,
areawide, and local plans and

programs,"

--"Provide federal agencies with
information on the possible impact

on the environment of proposed
federal development."

(c) Part III Review

The purpose of review under Part
III is to ensure that federal
agencies are aware of the relation-
ship between state or areawide
comprehensive planning and:

--State plans (for the utilization
of money) required as a condition

of funding under certain federal
programs which are set forth in
Appendix II of the catalog of
federal domestic assistance, by
giving the gOvernor the opportunity
to comment on the relationship, or

--Any "multi-source programs"
(involving two or more federal
programs or funding authorities),
by giving appropriate state
and areawide clearinghouses the
opportunity to comment on the

relationship. OMB, in making
its designation of such multi-

source programs, has identified:

327
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- -Integrated Grant Adminis-
tration (IGA).

- -Unified Work Program (DOT
1130.2).

- -Environmental Protection --
Consolidated Program Grants
(EPA).

- -Areawide Manpower Plans (DOL).

(d) Part IV Review

The purpose of review under Part IV
is to eliminate duplication and
inconsistencies as well as to en-
courage coordination between var-
ious federal, state, and local
planning activities and jurisdic-
tions.

Prior to the designation or approval
of a planning and development dis-
trict or region under any federal
program, the appropriate federal
agency will give the governor thirty
days to review the boundaries and
comment on their relationship to
similar districts or regions estab-
lished by the state. Where such
state districts or regions have
been formed, the federal dis-
tricts or regions "will conform to
them unless there is clear justi-
fication for not doing so."

(3) Individual Agency Procedures

Each agency is to promulgate their
own proposed procedures to comply
with A-95, no later than April 29, 1976.

(4) General Observations on
A-95 Review

It should be emphasized that review
under A-95 i6:

--Not a veto process by which clearing-
houses can Hock federal assistance or
development.
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- -An excellent means by which to provide
local input for federal decision-making.

- -A requirement for many draft environ-
mental impact statements, under Part I

and Part II.

--Part I clearinghouse review, relating
to federal funding, includes the
following function:

"Assuring, pursuant to sec-
tion 102(2)(c) of the National
Environmental Policy Act of 1969,
that appropriate state, areawide,
or local agencies which are
authorized to develop and enforce
environmental standards are in-
formed of and are given oppor-
tunity to review and comment on
the environmental significance
of proposed projects for which
federal assistance is sought."

--Part II, relating to direct federal
275WaTement, requires responsible
federal agencies to establish pro-
cedures:

"Providing state, areawide, and
local agencies which are author-
ized to develop and enforce
environmental stiNaaFaiiiith ade-
quate opportunIETEBriew such
federal plans and projects pur-
suant to sect.ion 102(2)(C) of the
National Environmental Policy
Act of 1969. Any comments of
such agencies will accompany
the environmental impact state-
ment submitted by the federal
agency." (emphasis added)

--Under CEQ Guidelines for EIS prepara-
tion (40.CFR 1500) as well as A-95,
clearinghouses have an opportunity
to comment on draft EIS's.

- -Limited by the effectiveness of the
not!fcation which is given by the
.:'1,!ak1nghouse to other agencies, levels

government, and the public.
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B. Regional Planning Commissions

1. Major Orionized Entities

--Denver Regional Council of Governments, Reg-
T6EN7 consistiniarDierollowing counties:
Denver, Adams, Arapahoe, Boulder and.Jefferson.
Douglas, Gilpin and Clear Creek counties are
not members although they are within Planning
and Management Region 3.

--San Juan Basin Regional Planning Commission,
consisting of Mefollowing cbunties:

Dolores, Montezuma, La Plata, San Juan and
Archuleta.

--Region 10 Regional Planning Commission, con-
sisting of GunnlsonTTErEa-, RT,Fitrose, Ouray,
San Miguel and Hinsdale counties.

2. Primary Responsibilities

Preparation of broad regional master plans,
as well as certain surveys and studies of
matters which "clearly affect the development
of two or mere governmental units." 1973
C.R.S. 30-28-106(2), (3), 107, 131.

3. General Attributes

. . . a body politic and corporate, with
power to sue and be sued." 1973 C.R.S. 30-28-
105(7).

a. Formation

(1) Formed by "cooperation" or combina-
tion of counties and/or municipalities.
LS73 C.R.S. 30-28-105(1).

(2) Articles of Association. 1973 C.R.S.
30-28-105(8).

(3) Public Recnrds. 1973 C.R.S. 30-28-

b. blgt21-2111p and Officers

(1) Each partiezpant gets fa onn
Yote for a three-year Vim). 1q73
CALS. 30-38-105(Z), 128.
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(2) Each participant may belong to
more than one RPC. 1973 C.R.S.

30-28-105(10).
(3) At leas:., a chairman. -1973 C.R.S.

30-28-105(2).

c. Revenue

(1) Appropriations by members. 1973

C.R.S. 30-28-105.
(2) Other, e.g., grants. 1973 C.R.S.

29-1-105(6).

4. General Powers of Regional Planning Commissions

a. Individualistic

(1) Enabling Act. 1973 C.R.S. 38-28-105.

(2)) Intergovernmental Cooperation. 1973

C.R.S. 29-1-203.

b. The Organic Document

(1) Basis of Authority. 1973 C.R.S. 30-
28-107(1).

(2) "Articles ,-.)f Association," "Joint
Resolution," "Agreement," etc.

c. Express Powers

(1) Conduct surveys and studies. 1973

C.R.S. 30-28-107.
(2) Prepare a regional comprehensive

plan. 1973 C.R.S. 30-28-106(2),,(3).
(3) Employ a saff. 1973 C.R.S. 30-28-105(5).

(4) Contract with consultants. 1973 C.R.S.

30-28-105(5).
(5) Contract with other governmental

entities and agencies. 1973 C.R.S.

30-28-105(6).
(6) Receive and expend funds from all

sources. 1973 C.R.S. 30-28-105(6).
(7) Provide matching funds for grants,

etc. 1973 C.R.S. 30-28-105(6).
(8) Act as a county planning commission,

upon the resolution of the county com-
missioners. 1973 C.R.S. 30-28-105(9),
but see 1973 C.R.S. 30-28-133(1), indi-
cating that each county must have its

own planning commission.
(9) Request and accept the services of the

staffs of county or municipal admin-

istrative departments. 1973 C.R.S.

30-28-105(3).

331
-80-



(10) Request local governments to make
special studies or surveys for the
RPC. 1973 C.R.S. 30-28-105(3).

(11) Exercise all other powers "necessary
or incidental to exercise fully" the
powers and authority set out above.
1973 C.R.S. 30-28-105(8).

5. Creation of the Regional Plan

a. Purpose of the Plan

The purpose of the RPC master plan is to
guide and accomplish the "coordinated, ad-
justed, and harmonious development" of the
region by promoting:

- -"The health, safety, morals, order, con-
venience, prosperity, or general welfare of
the inhabitants, as well as

- -"efficiency and economy in the process of
development, including such distribution of
population and of the uses of land for
urbanization, trade, industry, habitation,
recreation, agriculture, forestry, and
other purposes as

--"will tend to create conditions favor-
able to health, safety, transportation,
prosperity, civic activities, and
recreational, educational, and cul-
tural opportunities;

- -"will tend to reduce the wastes of
physical, financial, or human resources
which result from either excessive
congestion or excessive scattering of
population; and

- -"will tend toward an efficient and
economic utilization, conservation, and
production'of the supply of food and
water and of drainage, sanitary, and
other facilities and resources." 1973
C.R.S. 30-28-107.

b. Preparation of the Regional Plan

(1) Surveys and Studies

Mandatory for "existing conditions
and probable future growth." 1973
C.R.S. 30-28-107.
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(2) Personnel

(a) Own staff. 1973 C.R.S. 30-28-
105(5).

(b) Constituent Local Governments.
1973 C.R.S. 30-28-132(3).

(c) Consultants. 1973 C.R.S. 30-28-
105(5).

(3). Inability to Perform

After request to RPC, local planning
commission may act. 1973 C.R.S. 30-
28-132(1).

6. Contents of Regional Plan

a. Discretionary

The master plan is to be comprised of
"recommendations" for the development of
the territory covered by the plan and may
include a variety of matters such as:

--"The general location, character, and extent
of streets or roads, viaducts, bridges,
parkways, playgrounds, forests, reservations,
parks, a .rports, and other public ways,
grounds, places, and spaces;

--"the general location and extent of public'
utilities and terminals, whether publicly
or privately owned, for water, light, power,
sanitation, transportation, communication,
heat, and other purposes;

- -"the acceptance, widening, removal, extension,
relocation, narrowing, vacation, abandonment,
or change of use of any of the foregoing
public ways, grounds, places, spaces, build-
ings, properties, utilities, or terminals;

- -"the general character, location, and extent
of community centers, townsites, housing
developments, whether public or private,
and urban conservation or redevelopment
areas;

- -"the general location and extent of forests,
agricultural areas, flood control areas, and
open development areas for purposes of con-
servation, food and water supply, sanitary
and drainage facilities, flood control, or
the protection of urban development; and

- -"a land classification and utilization pro-
gram." 1973 C.R.S. 30-28-106(3)(a).
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b. Mandatory Contents of Regional Plan

(1) Master plan for .extraction of com-
mercial mineral deposits. 1973 C.R.S.
34-1-304, 30-28-106(3)(c).

(2) Coordination with regard to coverage
of mass transportation. 1973 C.R.S.
30-28-106(3)(b).

7. Adoption and Amendment of the RPC Plan

(1) Adoption in whole or in part by-resolution
of majority of members and certified to the
commissioners of all member counties as well
as the planning commissions of all member
municipalities. 1973 C.R.S. 30-28-107, 109.

(2) Amended by same procedure. 1973 C.R.S.
30-28-107.

8. Effect of the Regional Plan

a. Adoption by Constituent Governments

Must be adopted by local planning commis-
sions and municipal governing bodies.
1973 C.R.S. 30-28-106(2)(b), 109, 106(2)
(a).

b. Submission Requirements

(1) Applies to developments before July
1971. 1973 C.R.S. 30-28-133(1).

(2) Specifically, RPC approval was re-
quired for:

--Outsiae of municipal boundaries, any
road, park, or other public way,
ground or space, any public building,
or structure, or'any public utility,
whether publicly or privately owned.
1973 C.R.S. 30-28410(1)(a).

***
--"The acceptance, widening, removal,

extension, relocation, narrowing,
vacation, abandonment, change of use,
or sale or lease of or acquisition of
land for any road, park, or other
public way, ground, place, property, .

or structure . . ." 1973 C.R.S. 30-
28-110(1)(d).

(3) Upon RPC disapproval, the county or
other authority could override. 1973

. C.R.S. 30-28-110(1)(b), (1)(c).
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Referral Requirements

(1) Nonlocal Matters

(a) Presently, once the RPC adopts
the plan, any local planning
commission must refer to the
RPC for its review:

"land use plan, zoning amendments,
subdivision proposals, housing
codes, sign codes, urban renewal
projects, proposed public facil-
ities, or other planning functions
which clearly affect another local
governmental unit, or which affect
the region as a whole, or which
are the subject of primary responsi-
bility of the regional planning
commission." 1973 C.R.S. 30-28-
110(2)(a), .(b).

(b) RPC has thirty days to report back
"on the effect of the referred
matter on the regional plan." 1973
C.R.S. 30-28-110(2)(c). Failure
to respond constitutes approval.
1973 C.R.S. 30-28-110(2)(d).

(c) If RPC finds an inconsistency, the
local planning commission may issue
an independent report on two-thirds
vote. 1973 C.R.S. 30-28-110(2)(c).

(d) Failure of the locality to refer a
matter to the RPC is a determina-
tion that the matter is local in
nature. 1973 C.R.S. 30-28-110(2)(e).

(2) County Action Affecting Municipalities

County referrals to the RPC of preltmi-
nary plans for developments within ,:wo
miles of a municipal boundary must be
followed by recommendations of the
municipality. 1973 C.R.S. 30-28-110
(5)(a), (b).

Exceptions from Referral and Review

"any proposed business or industrial
zoning change of less than twenty
acres [or] any proposed residential
zoning change or subdivision of less
than forty acres." 1973 C.R.S, 30-28-
110(2)(g).

(3)
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d. Regional Planning Commission Review

On its own initiative of any matter affect-
ing two or more jurisdictions. 1973 C.R.S.
30-28-110(2)(f).

C. Councils of Government

1. Organized Entities

There are twelve entities in the state which
style themselves "Councils of Government":

- -Northeastern Colorado Council of Governments,
contiguous with Planning and Management
Region 1, encompassing Sedgwick, Phillips,
Yuma, Logan, Washington and Morgan counties
and including twenty-one municipalities.

- -Larimer-Weld Regional Council of Governments,
contiguous with Region-27&TEompassing Larimer
and Weld counties and including twenty-four
municipalities.

- -Denver Regional Council of Governments, covering
part of. Region 3, encompassing Denver, Adams,
Arapahoe, Boulder and Jefferson counties and in-
cluding thirty-one municipalities. Douglas,
Clear Creek and Gilpin counties are not members.

- -Pikes Peak Area Council of Governments,-contig-
uous wIERRiglain-47aiEompassing El Paso, Park
and Teller counties and including eight munici-
palities.

- -East Central Council of Governments, contiguous
with Region 5, encompassing Lincoln, Elbert,
Kit Carson and Cheyenne counties and including
seven municipalities.

- -Lower Arkansas Valley Council of Governments,
contiguous with Region-6, encompassing Crowley,
Kiowa, Otero, Bent, Prowersand Baca counties and
including fourteen municipalities.

- 4ueblo Area Couneil. of Governments, covering part
includIng Pueblo county and three

municipalities.

--Huerfano-Las Animas Area Council of Governments,
covering partaThe-gi..c7.1 757&-iC-Tmpassing Huerfano
and Las Animas counties and including six munici-
palities.
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--Sim Luis Valley Council of Governments, con-
tiguous with Region 8, encompassing Saguache,
Mineral, Rio Grande, Alamosa, Conejos and
Costilla counties and including sixteen
municipalities.

--Regions 9 and-10 are regional planning commis-
sions.

--Colorado West Area Council of Governments, con-
tiguous willReit-On 11, encompassing Garfield,
Moffat, Mesa and Rio Blanco counties and twelve
municipalities.

--Northwest Regional Council of Governments,'con-
tiguous with Region 12, encompassing Routt,
Jackson, Grand, Summit, Eagle and Pitkin counties
and including eighteen municipalities.

--Uvper Arkansas Area Council of Governments, con-
tiguous with Region 13, encompassing Lake, Chaffee,
Fremont and Custer counties and including eight
municipalities.

2. COG Enabling (?) Legislation

a. General

Although the term "Council of Governments"
(COG) is nowhere used in the statutes, a
general provision provides for typical COG
intergovernmental cooperation as follows:

--"Governments may cooperate or contract with
one another to provide any function, ser-
vice, or facility lawfully authorized to
each of the cooperating or contracting units,
including thc sharing of costs, the imposi-
tion of taxes, or the incurring of debt,
only if such cooperation or contracts are
authorized by each party thereto with the
approval of its legislative body or other
authority having the power to so approve.

--"Any such contract shall set forth fully
the purposes, powers, rights, obligations,
and the responsibilities, financial and
otherwise, of the contracting parties.

--"Where other provisions of law provide re-
quirements for special types of inter-
governmental contracting or cooperation,
those special provisions shall control.
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--"Any such contract may provide for the
joint exercise of the function, service,
or facility, including the establishment
of a separate legal entity to do so."
1973 C.R.S. 29-1-203.

b. Specific

(1) Cooperating governments Can delegate
any of their powers and functions to
the COG. 1973 C.R.S. 29-1-202.

(2) Governments may also cooperate "for
the purposes of planning or regulating
the use of land, including but not
limited to the joint exercise of plann-
ing, zoning, subdivision, building, and
related regulations." 1974 S.L., p. 354,
adding 1963 C.R.S. 106-8-105, prospec-
tively 1973 C.R.S. 29-20-105.

3. Delegation of Powers

a. The underlying contract (e.g., "Articles of
Association") must "set forth fully" the
COG's "purposes, powers, rights, obligations,
and responsibilities." 1973 C.R.S. 29-1-
102(2).

b. Without specific delegation ofpowers by
the cooperating governments, the COG simply
does not have them. See Colo. Atty. Gen'l.
Opn. #74-0036 (SeptemE.WT. 30, 1974).

4. Compliance with Other Provisions

a. The COG's organic document cannot override
other statutory requirements. 1973 C.R.S:
29-1-203(3).

b. If the COG werp empowered to act as a Reg-
ional Planning Commission or a Regional
Health Department, it would need to comply
wdth the enabling legislation for those
entities.
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LOCAL LAND USE CONTROL IN GENERAL

A. Delegation of State Powers

1. Local Land Use Control Tools

a. Taxation
b. Condemnation
c. Police Power Regulation

2. General Tests for Exercise of Delegated Powers

a. Is there enabling legislation or 'Onsti-
tutional delegation? City of Aurora v.
Bogue, 176 Colo. 98, 489 P.7,a T215(.19-71),
rarnik v. Board of Count Commissioners,
139 Colo. 481, 341- . 67 (195T5.

b. Has there been preemption? Gurghano v.
Veltri, 180 Colo. 110, 501 P.2d-f044
(1972), Bennion v. City and Count of
Denver, 180 Colo. 213, 57P. 0

(1972).

c. Have procedural requirements been
scrupulously followed? McArthur v.
Zabka, 117 Colo. 370, 494 P.2d 89(1972).

3. Taxation

a. Can be legally effective land use control
tool. City of Pittsburgh v. Alco Parkin
Cor oration. U.S. , 94 g. t. 2291

b. Incompletc enabling legislation, as shown
by the Tax Lead Time Tdy, The Colorado
Oil SharjRegicioti (1974 , portions of which
are summarize elow:

. Express Enabling

Pome Rule

Legislation

Slatutory

Tyne of Tax County_ Municipality

General sales

.-C*Y

Yes Yes

Selective saleg Yes No No

Use Yes No Yes

Ad va1,7-rem prop:!rtv Yes Yes Yes
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Home Rule Statutory

Type of Tax City County Municipality

General occupation Yes No Yes

Specific occupation Yes No Yes

Service user fees Yes Yes Yes

Severance No No No

Local income No No No

Real estate transfer ? NO No

Site value ? No No

Land value increment No No No

4. Condemnation

a. Interests in land may not be taken or
damaged for public use without just com-
pensation. Colo. Const., Art. II, §15;
U.S. Const., 5th Amend.

b.

(1) "Public use" quite broad. Game &
Fish Commission v. Farmers riTIgation
Tc777 162 Colo. 3U1, 426 P.2d 562
TI967), Potashink v. Public Service
Co., 126CFIO. W., 247 P.2d 137 (1952).

(2) "Just Compensation"

(a) Liberally construed. Keller v.
Miller, 63 Colo. 304, ITYP. 774
(1917).

(b) The loss sustained by the owner,
rather than the value of the
property gained by the taker.
Alexander v. city and County of
Denver, 51 Colo. 1TUT 116 P.
(1911) , Williams v. city and
County of Denver, 147 Colo. 195,
363 P.2'l7l 1961).

(c) Usually fair market value.
Leadville Water Compry v. Park-
ville i 4Colo. 362,
436 P.2d 659 (1967), Williams v.
City and County of Denver, supra.

Potential Uses.

(1) Land Banking
(2) Land Use Banking

c. Enabling legislation fairly restrictive.
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5. Police Power Regulations

a. No compensation required.

b. Must bear some relation to police power
purposes: public health, safety, morals,
and general welfare. City and County
of Denver v. Denver Buick, THE.7174,7
Tao. 121, 347 P.2d 919 (190).

c. Must be reasonable. city of Littleton
v. Quelland, 153 Colo7-515, 387 P.2d 29
T1963), TEird of County Commissioners of
JeffersoFtpry v. Simmons, 177 Colo.-747,
494 P.2d 9727.

d. Constitutional issues.

(1) Taking: can the land "be devoted to
any reasonable, lawful use?" City
and County of Denver v. Chuck Ruwart
CEivro et, TEc., 32, Colo7-1136.-1717
508 P.2d 781T1973), Bosselman,
Callies and Banta, The Taking Issue,
Council on Environmental. Qua ity,
U.S.G.P.U7 (1973).

(2) The right to travel and migrate.

(3) Freedom of association.

(4) Equal protection.

(5) Due process.

6. Presumption of Validity

Local governments enjoy a rebuttable presump-
tion that their legislative enactments are
valid. Ford Leasing and Development Co. v.
Board of-7565nty CommiEsioners of fard'Esori
CEUEEy, Colo. , 528 V77d ar (1974).

B. Public Nuisance

1. Oldest form of land use legislation.

2. Non-statutory.. Echave v. City of Grand
Junction, 118 Colo. 165, 17)3 p.m 77771948).

3. Statutory.

a. Criminal sanctions. 1973 C.R.S. 16-13-
301, et seq.
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4. Permitted use under zoning is not a public
nuisance. Robinson Brick Co. V. Luthi, 115
Colo. 106, 16P-77a 171 (174.6), Green v.
Castle Concrete Co., Colo. , 509 P.2d
588 (19735-.

C. Zoning

1. Traditional Euclidian zoning segregates
uses to avoid nuisances.

2. Newer types of zoning:

a. Zoning with compensation. Re Coleman
Highlands, 401 S.W.2d 385 (MiY. 1966), City
of Kansas City v. Kindle, 446 S.W.2d 807
TRo7-1767).

b. Floating zones. Rodgers v. Villa e of
Tarrytown, 302 N.Y. 115, 76 W.E.2d 7Tr
(N.Y. 1951).

c. Flexible selective zoning. Eves v.
Zoning Board of Adjustment, 401 Pa. 211,
164 A.2d 7 (17T0).

d. Contract zoning. Church v. Town of Islip,
8 N.Y.2d 254, 168 NTET/a B-80 (N.Y. 1960).

e. Cluster zoning. Chrinko v. South Bruns-
wick Township Plar-iETFEgoard7-77N.J. Super.
MT 187 A.2d 221 (N.J. Super. 1963),
Hiscox.v. Levine, 31 Misc.2d 151, 216 N.Y.S.2d
$01 (N.Y. 7171137-C-E. 1961).

f. Planned unit development. Cheney v.
Villa e 2 at New Hope, Inc., 429-Pa. 626,
2 1 A.2d-81---(Pa. 1968), Bi enho v. Mont-
omery County Council, 248 Md. 36, 237 A.2d

53 1 68).

Height zoning. Welch v. Swasey, 214 U.S.
91 (1909).

g.

h. Bulk zoning. Broad;ay, Laguna, Vallejo
Ass'n. v. BoardEr ermit Appeals, 66
Ca1.2d 767, 427 P.:2d 810, 5 Ca . Rptr.
146 (1967).

i. Floodplain zoning. Dooley v. Town Plan
& Zoning Commission of Town of-Farrierd,
nrconn. 304, 197 A-.-Zd 770 Tr964),
Vartelas v. Water Resources Commission,
M Conn. 650, 153 A.2d 822 (1959),
McCarthy v. Citty. of Manhattan Beach, 41
CR1.2d A17, 26 P.:7d 932 (195.J7---
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Performance zoning. Gillespie, Indus-

trial Zoning and Beyond: Com atinlit
Through Performance Standar s,
Urban L. 723 (1968).

k. Transition-or buffer zoning. Evanston

Best & Co. v. Goodman, 369 Ill. 207,
16 N.r.7a 171 (1938).

1. Interim zoning. First Nat. Bank v. The

County of Cook, 27 111.27-5867r9a N7E-72d

294 (19'65).

3. Spot Zoning

Was the rezoning solely for the benefit of the

affected property or was it in furtheranne of

the zoning plan? Clark v. City of Boulder,

146 Colo. 526, 362 P.2d 160 (1967.

D. Planned Unit Development

1. The Planned Unit Development Act of 1972. 1973

C.R.S. 24-67-101, et seq.

2. What is a PUD?

. . . an area of land, controlled by one or

more landowners, to be developed under unified

control or unified plan of development for a

number of dwelling units, commercial, educa-

tional, recreational, or industrial uses, or

any combination of the foregoing, the plan for

which does not correspond in Jot size, bulk,

or type of use, density, lot coverage, open
space, or other restriction to the existing

land use regulations." 1973 C.R.S. 24-67-103(3).

3 Judicial remarks in Dillon ColTanies, Inc.,

v. City of Boulder, CorE. , 5I3-P.2d

T27, 629-T1973)7--

u
. . . we note that many planned development

ordinances represent a modern concept in pro-

gressive municipal planning. Usually, suc:h

ordinances, in effect, provide for the rezoning

of a relatively small area within a large

zoned area. Such rezoning may be approved but

only if a number of specified conditions exist,

if certain procedures are followed, and if
various standards are met. Even though re-

zoning is inv-olved, the concept is novel to

traditional zoning or rezoning."
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E. ILL1OL..il. ($24-65.1-101, et An, C.R.S. 1973)

1. Provides fox the Regulation
of Matters of State Interest

a. "Activities of State Interest"

(1) Site selection and construction of
major new domestic water and sewage
treatment systems

2) Major extensions of existing domestic
water and sewage treatment systems

(3) Site selection and development of
solid waste disposal sites

(4) Site selection of airports
(5) Site selection of rapid or mass

transit facilities
(6) Site selection of arterial highways

and interchanges and collector
highways

(7) Site selection and construction of
major facilities of a public
utility

(8) Site selection and development of
new communities

(9) Efficient utilization of municipal
and industrial water projects

(10) Conduct of nuclear detonations

b. Development in "Areas of State Interest"

(1) Mineral resource areas
(2) Geologic hazard areas
(3) Wildfire hazard areas
(4) Flood hazard areas
(5) Historical and archeological

resource areas
(6) Significant wildlife habitats
(7) Shorelands of major publicly-owned

reservoirs
(8) Areas around airports
(9) Areas around major facilities of a

public utility
(10) Areas around interchanges involving

arterial highways
(11) Areas around rapid or mass transit

facilities

2. Local Control

a. Local governments regulate, by issuance
of permits, "matte.rs of state interest"
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after the loCalities themselves desig-
nate those matters and issue guidelines
and regulations for their administra-
tion. 1973 Colo. S.L., pp. 335, et Res.,
adding 1973 C.R.S. 24-65.1-101, et Rea

b. L.U.C. may formally request local govern-
ments to begin designation proceedings.
1974 Colo. S.L., p. 349, adding 1973 C.R.S.
24-32-407.

3. L.U.C. Guidelines for Designation

The Land Use Commission has approved its own
guidelines for designation, as well as those
which have been prepared by various state
agenci..?s, some of which have developed model
regulations for use by local governments.
1974 Colo. S.L., p. 347, adding 1963 C.R.S.
106-7-401(1)(b); Colorado Land Use Commission,
Local Government Progress Under House Bill
1041, Report to the Lolorado
January, 19,5, Appendix N.

a.

b.

The LUC's Own Guidelines:

Colorado Land Use Commission, Guide-
lines for Identification and Desigra-
tion, 779/75.

Other Agency Guidelines

(* indicates approved by L.U.C. as
of 9/19/75)

Mineral Resource Areas

*Special Publication No. 6 entitled,
"Guideliles and Criteria for Identifica-
tion and Land Use Controls of Geological
Hazard and Mineral Resource Areas," pre-
pared by Colorado Geological Survey, 1974

Geological Hazard Areas

*Special Publication No. 6 entitled,
"Guidelines and Criteria for Identifica-
tion and Land Use Controls of Geological
Hazard and Mineral Resource Areas," pre-
pared by Colorado Geological Survey, 1974
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Wildfire Hazard Areas

*"Guidelines and Criteria for Wildfire
Hazard Areas," prepared by Colorado
State Forest Service, Colorado State
University, Ft. Collins, Colorado,
September, 1974

Flood Hazard Areas

*"Criteria and Procedures for Flood
Hazard Identification," prepared by
Colorado Water Conservation Board,
August 29, 1974

"Recommended Guidelines for Assistance
to Local Governments in Identification
of Matters of State Interest," prepared
by Colorado Soil Conservation Kiard,
October 25, 1974

Historical and Archeolo ical
Resource Areas

*"Guidelines - History and Archaeology,"
prepared by State Historical Society of
Colorado, August, 1974

Significant Wildlife Areas,
Habitats, Shorelands at Major
Publicly Owned Reservoirs

*"Guidelines for Identification, Designa-
tion, and Administration of Significant
Wildlife Habitats and Shorelands of Major
Publicly Owned Reservoirs," prepared by
the Colorado Department of Natural
Resources, Division of Wildlife, Edited
by Robert hoover, October, 1974

Areas Around Airports

"Airports Guidelines," prepared by
Division of Planning & Isbill Associates,
Inc., Denver, April, 1975

Areas Around Interchanges
Involving Arterial Highwus

"Action Plan - Guidelines for Local
Governments Decision Making Relating
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to Highway Matters of State Interest,"
prepared by Colorado Division of High-
ways, October, 1974

Areas Around Major Facilities
-6-T-Public Utility

None available

Areas Around Rapid or Mass
Transit Facilities

None available

Resource Data Inventories, Soils,
Soil Suitability, Erosion and
Sedimentation, Floodwater Problems,
and Watershed Protection

"Recommended Guidelines for Assiatance
to Local Governments in Identification
of Matters of State Interest," prepred
by Colorado Soil Conservation Board,
October 25, 1974

Site Selection and Construction
of Major New Domestic Water and
Sewage Treatment Systems

None prepared, draft in progress by
L.U.C. staff

Major Extensions of Existing
Domestic Water and Sewage
Treatment Systems

None prepared, draft in progress by
L.U.C. staff

Site Selection and Development
of Solid Waste and Disposal Sites

Draft in progress by L.U.C. staff

Site Selection of Airports

See "Areas of State Interest - Areas
Around Airports"

347

-9A-



Site Selection of Rapid or
Mass Transit Facilities

*"Guidelines for Administration of

Rapid or Mass Transit," prepared by
L.U.C. staff, October, 1974

Site Selection of Arterial Highways
and Interchanges and-Collector Highways

*Excerpts pfepared from Division of
Highways "Action Plan"

Site Selection and Construction
of Major Facilities of a
Public Utility

None prepared

Site Selection and Development
of New Communities

*"New Community Guidelines," prepared
by L.U.C. staff, October 25, 1974,
amended December 2, 1974

Efficient Utilization of
Municipal and Industrial
Water Projects

None prepared

Conduct of Nuclear Detonations

None prepared

4. Statutory Criteria for Administration

a. Development in areas of state interest.
1974 Colo. S.L., pp. 341-42, adding 1973

.:C.R.S. 24-65.1-202(1).
-

b. .Activities of state interest. 1974
Colo. S.L., p. 344, adding 1973 C.R.S.
24-65.1-204(1).
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5. Model Regulations for Local Governments
Promulgated by the Land Use Commission

Title Date Approved

a. Administrative Regula-
tions

b. Mineral Resource Areas
c. Geologic Hazard Areas
d. Wildfire Hazard Areas
e. Flood Hazard Areas
f. Historical and

Archeological Resource
Areas
Significant Wildlife
Habitat Areas

h. Shorelands of Major
Publicly Owned Reservoirs

i. Areas Around Airports
Areas Around Major
Facilities of a Public
Utility

k. Areas Around Interchanges
Involving Arterial High-
ways

1. Areas Around Rapid or
Mass Transit Facilities .

m. Site Selection and Con-
struction of Major New
Domestic Water and Sewage
Treatment Systems

n. Site Selection and
Development of Solid
Waste Disposal Sites

o. Site Selection of
Airports

p. Site Selection of Rapid
or Mass Transit
Facilities
Site Selection of Afterial
Highways and Interchanges
and Collector Highways

r. Site Selection and Con-
struction of Major
Facilities of a Public.
Utility

s. Site Selection and
Development of New
Communities

t. Efficient Utilitzation
of Municipal and Industrial
Water Projects

u. Conduct of Nuclear
Detonations

g.

j .

q.
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6. Actual Local Designations
as of 8/17/76

Gunnison County

Site Selection of Airports

Pueblo County

Site Selection of Highways, New Communities,
Water and Sewer Systems, Mineral Resource
Areas, Natural. Hazard Areas

Boulder County

Site Selection of New Communities

Phillips County

Conduct of Nuclear Detonations, Areas
Around Holyoke and Haxtun Airports

Pitkin County

All 21 Matters of State Interest except: Min-
eral Resource Aleas, Areas Around Major Facili-
ties of Public Utilities, Soils as a Geologic
Hazard, Independence Pass Tunnel as a Historic
Site, and Highway Interchange Areas

Lincoln County

Site Selectikz1 and Construction of Majur
Facilities of Public Utilities

Mesa County

Area Around Walker Field (Airport)

Louisville

Geologic Hazard Areas (Fo: Colorado Tech-
nological Center area only)

Bent County

Mineral Resource Areas; Geologic, Flood,
and Wildfire Hazard Areas

Huerfano County

Mineral Resource Areas; Geologic, Flood, and
Wildfire Hazard Areas
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Montezuma County

Mineral Resource Areas, Geologic Hazard
Areas

Dolores County

Mineral Resource Areas, Geologic Hazard Areas

Yuma County

Flood Hazard Areas, Site Selection and Con-
struction of Major Facilities of Public
Utilities, Conduct of Nuclear Detonations

Clear Creek County

Geologic and Flood Hazard Areas

La Plata County

Mineral Resource Areas; Geologic, Flood, and
Wildfire Hazard Areas

Note: All counties, except those noted below,
have adopted local regulations to control
development in mineral resource areas, geologic
hazard areas, flood hazard areas, and wildfire
hazard areas. These regulations conform to
the guidelines for administration of those
matters of state interest as specified in
H.B. 1041 but generally use the authority of
zoning and subdivision statutes or H.B. 1034.
Those counties that have not adopted minimum
regulations are: Delta, Garfield, Moffat,
Montrose, Hinsdale, Douglas, Arapahoe.
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F. H.B. 1034

1, Title

The Local Government Land Use Control Enabling
Act. 1974 Colo- S.L., pp. 353, et see., adding
1963 C.R.S. 106-8-101, et lea., Tiospectively
1973 C.R.S. 29-20-101, et Rta.

2. Specific Powers 1974 Colo. S.L., pp. 353-354,
adding 196-1757K.S. 106-8-104(1)(a)-(g), pros-
pectively 1973 C.R.S. 29-20-104(1)(a)-(g),
emphasis added.

--"Regulating development and activities in
hazardous areas;

--"Protecting lands from activities which would
cause imnediate or foreseeable material danger
to signiracant wildlife habitat and where an
activity would endanger a wildlife species,

--"Preserving areds of historical and
archaeological importance;

--Regulating the establishment of certain
roads on public lands;

"Regulating the location of activities and
developments which may result in sigdificant
changes in population density;

--"Providing for phased development of services
and facilities;

--"Regulating the use of land on the basis of
the impact thereof on the community or sur-
rounding.areas."

3. The "Otherwise" Power

"Otherwise planning for and regulating the use
of land so as to provide planned and orderly
use of land and protection of the environment
in a manner consistent with constitutional
rights." 1974 Colo. S.L., p. 354. adding 1963
C.R.S. 106-8-104(1)(h), prospectively 1973
C.R.S. 29-20-104(1)(h).
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G. Local Regulation of Environmental Quality

1. County and District Health De artments

a. Water quality, enforce.state law. 1973
C.R.S. 25-1-506(1)(a).

b. Air quality, cooperate with state. 1973

C.R.S. 25-1-506(k).

2. Regional*Health Departments

a. Water quality, enforce state law. 1973
C.R.S. 25-1-708(1)(a).

b. Air quality, cooperate with state. 1973
C.R.S. 25-1-708(1)(g).

3. Local Air Pollution Control Regulations

Local governments may enact air pollution con-
trols. 1973 C.R.S. 25-7-125(1).

H.

a. Mast provide for vartances, hearings,'
judicial review, and injunctions. 1973
C.R.S. 25-7-125(1).

b. Emission control regulations must be at
least as restrictive as state regulations.
1973 C.R.S. 25-7-125(1).

Individual Sewage Disposal Systems

1. Background

The Individual Sewage Disposal Systems Act of
1973. 1973 C.R.S. 25-10-101.

2. Minimum Standards

a. Department of Health Guidelines

Establish a basis for local rules and
regulations. Regulations for Individual
Sewage Disposal Systems, Colorado Depart-
ment of Health, adopted September 19, 1973,
effective March, 1974, as amended.

b. Statute

Prescribes standards for installation and
maintenance of indiVidual disposal systems
as well as for the administ.ration of the
regulatory system. 1973 C.R.S. 25-10-
105(1).
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3. Permits for Installation

Issued by local boards of health, 1973 C.R.S.
25-10-105(1)(f), and required for affiliated
construction. 1973 C.R.S. 25-10-111(1).

4.. Licenses

Issued by local boards of health for licensing
of systems contractors and systems cleaners.
1973 C.R.S. 25-10-108(1), 1973 C.R.S. 25-10-
108(2).

5. Identified Areas

If loca) regulations are inadequate, the Water
Quality Control Commission may identify the
geographical area and impose its own regula-
tions for individual sewage disposal systems.
1973 C.R.S. 25-18-206.

Federal Telecommunications Research Facilities

The Telecommunications Research Facilities of the
United States Act of 1969 requires that local
zoning and subdivision regulations safeguard fed-
eral telecommunications research facilities from
electrical interference. 1973 C.R.S. 30-11-601,
et seq.

J. Preservation of Commercial Mineral Deposits

"'Commercial mineral deposit' means a.natural min-
eral deposit of limestone used for construction pur-
poses, coal, sand, gravel, and quarry aggregate, for
which extraction by an extractor is or will he cOm-
mercially feasihle and regarding which it can be
demonstrated by geologic, mineralogic, c other
scientific daia that such deposit has significant
economic or strategic value to the area, state, or
nation." 1973 C.R.S. 34-1-302(1).

Populous county or populous counties of uhe state'
,means any coun:y or city and county having a popu-
lation o'f sixt-fi.ve thousand inhabitants or more
according to the intest federal decennial census."
1973..C.R.S. 34-1-302(3).

1. Colorado Geolozical Survey_ 1973 C.R.S. 34-1-
103.

"After July 1, 1973, the Colorado geological
survey shall contract for a study of the com-
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mercial mineral deposits in the populous
counties of the state in order to identify and
locate such deposits. Suet...study shall be of
sand, gravel, and quarry aggregate, and shall
be completed on or before July 1, 1974, and
shall include a map or maps of the state show-
ing such commercial mineral deposits, copies
of which may be generally circulated. Any
commercial mineral deposits discovered subse-
quent to July 1, 1974, may be, upon discovery,
included in such study."

2. Local Master Plans for Extraction 1973 C.R.S.
4-1-304-. (omphasis added)

"The county planning commission for unincor-
porated areas and for cities and towns having
no planning commission or the planning com-
mission for each city aird county, city, or
town, within each populous county of the state,
shall, with the aid of the maps from the, study
conducted pursuant to section 34-1-303, con-
duct a stud./ of the comMercial mineral deposits
located within its jurisdiction and develop a
master plan for the extraction of such deposits,
which plan shall consist of text and maps. In
developing the master plan, the planning commis-
sion shall consider, among others, the fol-
lowing factors:

--"Any system adopted by the Colorado geo-
logical survey grading commercial mineral
deposits according to $Juch factors as
magnitude of the deposit and time of
availability for and feasibility of extraction
of a deposit;

--"The poteRtial for effective multiple-
sequential use which would result in the
optimum benefit to the landowner, neigh-
boring residents, and the community as a
whole;

- -"The development or preservation of land
to enhance development of physically
attractive surrounding compatible with the
surrounding area;

- -"The quality of life of the residents in
and around areas which contain commercial
mineral deposits;

--"Other master plans ,Tlf the county, city
and county, city, or town;
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"Maximization of extraction f commercial
mineral deposits; and

--"The ability to reclaim an area pursuant
to the provisions of article 32 of this
title.

"A planning commission shall cooperate with the
planning commissions of contiguous areas and
the land reclamation board created by section
34-32-105 in conducting the study and developing
the master plan for extraction.

"A county planning commission shall certify
its master plan for extraction t the board of
county commissioners or the gove..ning body of
the city or town where the county planning com-
mission is acting in lieu of a city or town
planning commission. A planning commission in
any city and county, city, or town shall certify
its master plan for extraction to the governing
body of such city and county, city, or

"After receiving'the certification of such
master plan and before adoption of such plan,
the board of county commissioners or governing
body of a city and county, city, or town,
shall hold a public hearing thereon, and at
least thirty days' notice of the time and
place of such hearing shall be given by one
publication in a newspaper of general cir-
culation in the county, city and county,
city, or town. Such notice shall state the
place at which the text and maps.so certified
may be examined.

"The board of county commissioners or govern-
ing body of a city and county, city, or town
may, after such public hearing, adopt the
plan, revise the plan with the advice of the
planning commission and adopt it, or return
the plan to the planning commission for fur-
ther study and rehearing before adoption, but,
in any case, a master plan for extraction of
commercial mineral deposits shall be aaopted
for the unincorporated territory and any city
and county: city, or town in each populz;us
county of the state on or before July 1,
1975."
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3. Prohibition of Local Interference with
Deposiis 1973 C.R.S. 34-1-305

"After July 1, 1971, no board cf county com-
missioners, governing body of any city and
county, city, or town, or other governmental
authority, which has control over zoning shall,
by zoning, rezoning, granting a variance, or
.other official action or inaction, permit the
use of any arPa known to contain a .commercial
mineral deposit in a manner which.wOuld inter-
fere with the present or future extraction.of
such deposit by an extractor.

"After adoption of a master plan for extrac-
tion for an area under its jurisdiction, no
board of county commissioners, governing, body
of any city and county, city, or town, or other
governmental authority which has control over
zoning shall, by zoning, rezoning, granting a
variance, or other official action or inaction,
permit the use cf any area containing a com-
mercial :Tinoral deposit in a manner which would
interiero with the present or future extrtion
of such deposit by an extractor.

"Nothing in this spction shall hp construed to
prohibit hoard of county commissioners, a
governing !,ody of any city and county, city,
or town, er any other governmental authority
which has control over zoning, from zoning or .

rezoning land to permit a certain use, if said
use does not permit erection of permanent
structures upon, or otherwise permanently pre-
clude the extraction of commercial mineral
deposits by an-extractor from, land ,subject to
said use.

"Nothing in this section shall be construed to
prohibit a board of county commissioners, a
governing body of any city and county, city, or
town, or other governmental authority,which has
control over zoning from zoning for agricul-
tural use, only, land not otherwise zoned on
July 1, 1973.

"Nothing in this section shall be construed to
prohibit a use of zoned land permissible under
the zoning governing such land on July 1, 1973."
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K. Under round Conversion of Utilities

Local governing bodies may create a local improve-

ment district and assess the land within the dis-
trict to pay for the conversion of overhead elec-
trical or communications facilities to underground

locations. 1973 C.R.S. 29-8-101, et ata.

358
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IV. COUNTY LAND USE CONTROLS

A. The County Plannin_g_Commission

Required after July 1, 1971. 1973 C.R.S. 30-
28-102(1).

2. Appointed by county commissioners. 1973 C.R.S.
30-28-102(1).

3. May employ staff. 1973 C.R.S. 30-28-104(1).

4. General powers include:

a. PreParation and rOoption of county master
plan.

b. Preparation and recommendations to the
county commissioners of the county's:

(1) Zoning plan
(2) Subdivision regulationS
(3) Building code

B. The County Master Plan

1. General Purpose of the Master Plan

Guides physical development of the county's
unincorporated areas, in a "coordinated,
adjusted, and harmonious" manner. 1973
C.R.S. 30-28-107.

b. Takes the form of text, plats, and charts
containing the recommendations for future
county development: location of important
public facilities and improvements, 1973
C.R.S. 30-28-106(3)(a), and for extraction
of commercial mineral deposits in populous
counties. 1973 C.R.S. 34-4-304.

2. Procedural Steps ir County Master
Plan Adop,tion

a. Submitted to Division of Planning for
advice and recommendations. 1973 C.R.S.
30-28-122.

b. County planning commission may adopt the
plan, in whole or in part, by resolutIon.
1973 C.R.S. 30-28-108.

c. Planning commission certifies the plan to
the county commissioners. 1973 C.R.S. 30-
28-109.
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3. Effect of the Master Plan Itself

a. Planning Commission Approval Required

After adoption, no road, park, public way,
ground or space, public building or struc-

ture, or public utility may be constructed

or authorized unless the proposed location

has been submitted to and approved by the

county planning commission. 1973 C.R.S.

30-28-110(1)(a).

b. Reversal of Planning Commission

If the planning commission should disapprove
the project, it may be overruled by the
county commissioners or other submitting
public official or board. 1973 C.R.S. 30-
28-110(1)(b), (c).

C. County Zoning

1. The Zoning Plan

a. Zoning plan includes the zoning resolution
and zoning map(s). 1973 C.R.S. 30-28-111(1).

b. Regulates, by districts or zones: 1973 C.R.S.

30-28-111(1)

(1) Structures: location, height, bulk and

size.
(2) Lots: size and percentage occupied.

(3) Population: distribution and density.
(4) Use of buildings and land for trade,

industry, residence, recreation, public

_ activities and all purposes.
(5) Land use based on flood hazard.

2. Creation and Adoption of the Zoning Plan

a. Planning commission prepares a proposed
zoning plan. 1973 C.R.S. 30-28-111(1).

b. In the interim, the county commissioners
may adopt temporary zoning. 1973 C.R.S.

30-28-121.

c. The proposed zoning plan is then submitted
by the planning commission to the Division
of Planning for advice and recommendations.
1973 C.R.S. 30-28-122.

d. The planning commission may then certify
the proposed zoning plan to the county com-

missioners. 1973 C.R.S. 30-28-112.
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e. rhe county commissioners must then hold
a public hearing, after proper notice, on
the merits of the proposed zoning plan.
1973 C.R.S. 30-28-112.

f. After the hearing, the county commivAuners
may not make "substantial changes" ir the
zoning plan without resubmission to the
planning commission for its recommendations.
1973 C.R.S. 30-28-112.

The county commissioners may then adopt
the zoning plan by resolution. 1973 C.R.S.
30-28-113(1).

h. The zoning resolution must then be filed
with the county clerk and recorder who shall
index its contents "as nearly as possible
in the same manner as he indexes instruments
pertaining to the title of land." 1973
C.R.S. 30-28-125.

3. Districtin&

Districting has been held to be a purely legis-
lative function, vesting broad latitude in
drawing district boundary lines and establishing
uses therein. Board of County Commissioners of
Boulder County v. Thompson, 177 Colo. 277, 497
P.2d 135 27.

4. Bases of Attack on Zoning

a. Bears no substantial relation to police
power objectives. Ford Leasing Development
Co. v. Board of County Commissioners of
Jefferson County, Colo. , 5211P.2d
237 (1974).

b. Being applied in a discriminatory manner.
Roeder v. Miller, 159 Colo. 436, 412 P.2d
219 (19'66).

c. Precludes the use-of the zoned land for any
reasonable purpose. Famularo v. Board of
County Commissioners, Colo. ,

505 P.2d 958 (1973).

5. Amendment of the Zoning Resolution

a. Upon applicatica of county or landowner.
1973 C.R.S. 30-28-116.



b. Requires a showing that conditions have
so changed that an amendment is required
to enhance the public health, safety,
convenience,or welfare. Board of County
Commissioners of JeffersoiinrinE v
Simmons, 177 CUTo. 397, 494 P.2d 83

(1972).

c. Procedure is mandated by statute. Orth

v. Board of County Commissioners of
NounTitounty, 1587-510. 540, 4011-10.2d

974 (1966).

6. Enforcement of Zoning

a. Building permit system. 1973 C.R.S. 30-
28-113(1).

b. Prosecution for commission of a misde-
meanor at $100 and ten days for each day
of violation. 1973 C.R.S. 30-28-124.

c. Action for injunction, mandamus, abatement,

etc. 1973 C.R.S. 30-28-124.

7. The County Board of Adjustment

a. Required if county has zoning ordinance.
1973 C.R.S. 30-28-117(1).

b. Appointed by county commissioners. 1973

C.R.S. 30-28-117(1).

c. Powers:

(1) Hears appeals concerning administra-
tion of the zoning resolution. 1973
C.R.S. 30-28-118(1), (2)(a).

(2) Hears requests for variances from the
zoning resolution. 1973 C.R.S. 30-
28-118(2)(c).

(3) Hears requests for special exceptions,
1973 C.R.S. 30-28-118(2)(b), if the
power is delegated by the county com-
missioners. 1973 C.R.S. 30-28-118
(2)(b).

d. Acts in an administrative or quasi-judicial
role. East Side Ba tist Church, Inc., V.
Klein, 175CE167 168, 47 P.2d 549T1971T.
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D. County Subdivision Regulations

1. Background

In response to S.B. 35, 1972, each county
was required to adopt and enforce sub-
division regulations for the unincorporated
portions of the county. 1973 C.R.S. 30-28-
133(1).

2. "Subdivision" or "Subdivided land"

The key aspect of subdivision regulations is
the definition of "subdivision" or "sub-
divided land." 1973 C.R.S. 30-28-101(10)(a).

--"any parcel of land in the state, including
land to be used for condominiums, apartments,
or

--"any other multiple dwelling units unless
such land when previously subdivided was
accompanied by a filing which complied with
the provisions of this article with sub-
stantially the same density, or

--"which is divided into two or more parcels,
separate interests, or interests in common,
unless exempted [by statute or by the
county]." (emphasis added)

3. Exemptions from the Definition

a. Statutory

Unless adopted for the purpose of evaing
the subdivision regulations, subdivickd
land is not created by: 1973 C.R.S.
28-101(17

- -a method of disposition creating parccLt-
of thirty-five (35) acres or more, unIL.s
intended for use by multiple owners,

- -parcels created by order of collt or opera-
tion of law.

- -parcels created by operation of a lien,
or other security instrument,

- -parcels created by an investment trust,

rrPating cemetery lots,
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- -parcels creating an interest in oil, gas,
minerals, or water separate from surface
rights,

- -parcels acquired by a husband and wife in
joint tenancy, or

- -parcels created by combination of parcels
into larger parcels.

b. By the County Commissioners

"The board of county commissioners may,
pursuant to rules and regulations or reso-
lution, exempt . . . any division of land
if . . . such division is not within the
purposes of [1973 C.R.S. §§30-28-101, et
seq.]." 1973 C.R.S. 38-28-101(10)(d).--

4. Adoption of Subdivision Regulations

a. Planning commissions are to develop
recommended subdivision regulations and,
submit them to the county commissioners.
1973 C.R.S. 30-28-133.

b. The county commissioners must conduct a
public hearing, after notice, on the sub-
division regulat;.ons. 1973 C.R.S. 30-
28-133(1), (2).

c. The county commissioners may then adopt
the subdivision regulations by resolu-
tion. 1973 C.R.S. 30-28-133(1).

d. After adoption of the subdivision reeula-
tions, they must be:

(i) Certified by the county commissioners
and filed with the'clerk and re-
corder. 1973 C.R.S. 30-28-133(2).

(2) Transmitted to and approved by the
Land Use Commission. 1973 C.R.S.
30-28-133(1), (8).

5. Contents of Subdivision Regulations

a. Minimum Material to be Submitted
1971C.R.S. 30-28-133(3)

"Subdivision regulations adopted by a
board of county commissioners pursuant
to this section shall require sub-
dividers to submit to the board of
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county commissioners data, surveys,
analyses, studies, plans, and designs,
in the form prescribed by the board
of county commissioners, of the fol-
lowing items:

--"Property survey and ownership;

--"Relevant site charzleteristics and
analyses applIcThie to the proposed
subdivision 1w:14d:tog the following,
which shall be submitted by the sub-
divider with the sketch plan:

--"Reports concerning streams, lakes,
topography, and vegetation;

- -"Reports concerning geologic
characteristics of the area sig-
nificantly affecting the land use
and determining the impact of such
characteristics on the proposed
subdivision;

--"In areas of potential radiation
hazard to the proposed future land
use, evaluations of these potential
radiation hazards;

--"Maps and tables concerning suita-
bility of types of soil.in the
proposed subdivision, in accordance
with thP national cooperative soil
survey;

--"A plat and other documentation showing
the layout or plan of development, in-
cluding, where applicable, the follow-
ing information:

- -"Total development area;

--"Total number of proposed dwelling
units;

- -"Total number of square feet of
proposed nonresidential floor
space;

--"Total number of proposed off-
street parking spaces, excluding
those associated with single-family
residential development;
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- -"Estimated total number of gal-
lons per day of water system re-
quirements where a.distribution
system is proposed;

--"Estimated total number of gallons
per day of sewage to be treated
where a central sewage treatment
facility is proposed or sewage
disposal means and suitability
where no central sewage treatment
facility is proposed;

- -"Estimated construction cost and
proposed method of financing of
the streets and related facilities,
water distribution system, sewage
collection system, storm drainage
facilities, and such other utilities
as may be required of the developer
by the county;

- -"Maps and plans for facilities to
prevent storm waters in excess of
historic runoff, caused by the pro-
posed subdivision, from entering,
damaging, or being carried by con-
duits, water supply ditches and
appurtenant structures, and other
storm drainage facilities;

--"Adequate evidence that a water supply
that is sufficient.in terms of quality,
quantity, and dependability will be
available to ensure an adequate supply
of water for the type of subdivision pro-
posed. Such evidence may include, but
shall not be limited to:

- -"Evidence of ownership or right
of acquisition of or use of exist-
ing and proposed water rights;

--"Historic use and estimated yield
of claimed water rights;

--"Amenability of existing rights
to a change in use;

--"Evidence that public or private
water owners can and will supply
water to the.proposed subdivision
stating the amount of water avail-
able for use within the subdivision
and the feasibility of extending
service to that area;
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--"Evidence concerning the pota-
bility of the proposed water
supply for the subdivision."

b. Minimum Standards and
Technical Procedures
1973 C.R.S. 30-28-133(4)

--"Subdivision regulations adopted by the
board of county commissioners pursuant
to this section shall also include, as ,
a minimum, provisions governing the
following matters:

"Sites and land areas for schools and
parks when such are reasonably necessary

_to 'serve the proposed subdivision and
the future residents thereof. Such
provisions may include:

--"Reservation of such sites and
land areas, for acquisition by the
county;

- -"Dedication of such sites and land
areas to the county or the public
or, in lieu thereof, payment of a
sum of money not exceeding the full
market value of such sites and
land areas. Any such sums, when
required, shall be held by the
board of county commissioners for
the acquisition of said sites and
land areas.

- -"Dedication of such sites and land
areas for the use and benefit of
the owners and future owners in
the proposed subdivision.

- -"Standards and technical procedures
applicable to storm drainage plans and
related designs, in order to ensure
proper drainage ways, which may require.
in the opinion of the board of county
commissioners, detention facilities
which may be dedicated to the county
or the public, as are deemed necessary
to control, as nearly as possible,
storm waters generated exclusively
within a subdivision from a one hundred
year storm which are in excess of the
historic runoff volume of storm water
from the same land area in its unde-
veloped and.unimproved condition;
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- -"Standards and technical procedures
applicable to sanitary sewer plans
and designs, including soil perco-
lation testing and required perco-
lation rates and site design stand-
ards for on-lot sewage disposal
systems when applicable;

"Standards and technical procedures
applicable to water systems."

6. Procedure for Submission

a. No Statutory Procedure

Although S.B. 35 does not itself
establish a procedure for obtaining
subdivision plat approval, the Land
Use Commission promulgated model
resolution regulations pursuant to
1973 C.R.S. 24-65-105.

b. The LUC Procedures

The model regulations, as well as
the LUC's A Handbook on Senate Bill
35, break sown the procedure into
three steps: a "sketch plan," a
"preliminary plan" and a 'final
plat."

(1) "Sketch Plan" 1973 C.R.S. 30-
28-101(8)

. . . a map of a proposed
subdivision, drawn and submit-
ted in accordance with the
requirements of adopted regu-
lations, to evaluate feasibility
and design characteristics at
an early stage of the planning."

(2) "Preliminary Plan" 1973
C.R.S. 30-28-1.01(6)

". . . the map of a proposed
subdivision and specified
'supporting materials, drawn
and submitted in accordance
with requirements of adopted
regulations, to permit the
evaluation of the proposal
prior to detailed engineering
and design."
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(3) Final "Plat" 1973 C.R.S. 30-
28-101(5)

. . . a map and supporting
materials of certain described
land prepared in accordance with
subdivision regulations as an
instrument for recording of real

estate interests with the county
clerk and recorder."

7. Referral of Preliminary Plan

a. Submission to Land Use Commission
1973 C.R.S. 30-28-134(7)

"The board of county commissioners
shall send a copy of the preliminary
plan or final plat submission to the
Colorado Land Use Commission upon
receipt of such submission."

b. Agencies to which che Preliminary
Plan is Referred for Review 1973

C.R.S. 30-28-136(1)

"Upon receipt of a complete, prelimi-
nary plan submission, the board of
county commissioners or its authorized
representative shall distribute copies
of prints of the plan as follows:

--"To the appropriate school districts;

- -"To each county or municipality within

a two-mile radius of any portion of

the proposed subdivision;

- -"To any utility, local improvement and

service district, or ditch company, when

applicable;

- -"To the Colorado state forest service,

when applicable;

- -"To the appropriate planning commission;

--"To the local soil conservation dis-
trict board within the county for
explicit review and recommendations re-
garding soil suitability, floodwater
problems, and watershed protection.
Such referral shall be made even though
all or part of a proposed subdivision
is not located within the boundaries

of a conservation district.
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- -"When applicable, to the county, dis-

trict, regional, or state department
of health, for its review of the
on-lot sewage disposal reports, for

review of the adequacy of existing
or proposed sewage treatment works to
handle the estimated effluent, and
for a report on the water quality of
the proposed water supply to serve
the subdivision. The department of
health to which the plan is referred
may require the subdivider to submit
additional engineering or geological
reports or data and to conduct a study
of the economic feasibility of a sewage
treatment works prior to making its
recommendations. No plan shall receive
the approval of the board of county
commissioners unless the department of
health to which the plan is referred
has made a favorable recommendation
regarding the proposed method of sewage
disposal.

- -"When applicable, to the state engineer
for an opinion regarding material in-
jury to decreed water rights, historic
use of and estimated water yield to
supply the proposed development, and
conditions associated with said water
supply evidence. The state engineer
shall consider the cumulative effect
of on-lot wells on water rights and
existing wells.

- -"To the Colorado geological survey for
an evaluation of those geologic factors
which would have a signifIcaut impact
on the proposed use of the iand."

c. Time for Review 1973 C.R.S. 38-28-136(2)

"The agencies named in' thiS section shall
make recommendatiorr; within twenty-four
days after the mailing by the county or
its authorized representative of such
pldns unless a necessary extension.of not
more than thirty days has been consented
to by the subdivider and the board of
county commissioners of-thi?.-county in
which the subdivision area is located.
The failure of any agency to respond
within twenty-four days or W.t:hin -the
period of an extension shall, for the
purpbse of the hearin7, on the plan, be
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deemed an approval of such plan; ex-

cept that, where such plan involves
twenty or more dwalling units, a
school district shall be required to
submit within said time limit specific
recommendations with respect to the

adequacy of school sites and, effec-

tive September 1, 1973, the adequacy

of school structures."

8. Conditions of Subdivision Plat Approval

a. All Material Must be Submitted
1973 C.R.S. 30-28-134(5)

"No subdivision shall be approved . . .

until such data, surveys, analyses,
studies, plans, and designs as may be
required [b7 statute] or by the county
planning commission or the board of

county commissioners have been sub-

mitted . . ."

b. Must Meet Sound Planning and

LiTineerl.2g-Kiiiirements
19/3 C.R.S. 5

"No subdivision shall be approved until

[all required materials] have been sub-

mitted, reviewed, and found to meet all

sound planning 'and engineering require-
ments of the county contained in its

subdivision regulations."

c. Must be Evidence of Suitable Water
Supply, Sewege Disposal and Soils

and Topographfral Conditions
1973 C.R.S. 10-28-133(6)

"No board of county commissioners shall

approve any preliminary plan or final

plat for any subdivision located within

the county unless the subdivider has
provided the following materials as part

of the preliminary plan or final plat
subdivision submission:

"Evidence to establish that definite
provision has been made for a water sup-

ply that is sufficient in terms of
quantity, lependability, and quality to
provide an appropriate supply of water

for the type of subdivision proposed;
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--"Evidence to establish rhat, if a
public sewage dispoeal ustem is pro-
posed, provision has teen made for such
system and, if other methods of sewage
disposal are proposed, evidence that
such systems will cmply with state
and local laws and regulations which
are in effect at the time of submission
of the preliminary plan or final plat;

--"Evidence to show that all areas of
the proposed subdivision which may !.n-
volve soil or topographical conditions
presenting hazards or requiring 6pecial
precautions have been identified by the
subdivider and that the proposed uses
of these areas are compatible with such
conditions."

d. Guarantee of Public Improvements
1973 C.R.S. 30128-137(1)

"No final plat shall be recorded until
the subdivider has submitted and the
board of county commissioners has ap-
proved one or a combination of the
following:

--"A subdivision improvements agreement
agreeing to construct any required pub-
lic improvements shown in the final plat
documents, together with collateral which
is sufficient, in the judgment of said
board, to make reasonable provision for
the completion of said improvements in
accordance with design and time specifi-
cations; or

--"Other agreements or contracts setting
forth the plan, method, and parties
responsible for the construction of any
required public improvements shown in
the final plat documents which, in the
judgment of said board, will make rea-
sonable provision for completion of said
improvements in accordance with design
and time specifications."

9. Consequences of Plat Approval

a. No plat may be recorded without approval
of the county commissioners. 1973 C.R.S.
30-28-110(3)(b).
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h. Approval does not constitute accept-

ance of any proposed dedication.
1973 C.R.S. 30-28-110(3)(b).

c. Owners and purchasers of lots are pre-
sumed to have notice of plans, maps
and reports affecting the property.

1973 C.R.S, 30-28-110(3)(b).

10. Enforcement

a. Criminal Prosecution 1973 C.R.S.

30-28-110(4)(a)

"Any subdivider, or agent of a sub-
divider, who transfers or sells or

agrees to sell or offers to sell any
subdivided land before a final plat for

such subdivided land has been approved
by the board of county commissioners
and recorded or filed in the office of

the county clerk and recorder is guilty

of a misdemeanor and, upon conviction
thereof, shall be punished by a fine

of 'not more than five hundred dollars
for each parcel or interest in sub-
divided land which is sold or offered

for sale. All fines collected under

this paragn,ph (a) shall be credited_to
the general fund of the county."

b. Ilunctive Relief 1973 C.R.S. 30-28-

11 (4)(b)

"The board of county commissioners of
the county in which the subdivided land
is located has the power to bring an
action to enjoin any subdivider from
selling, agreeing to sell, or offering

to sell subevided land before a final
plat for such subdivided land has been

approved by the board of county commis-

sioners."

c. Deeds Not Void. Board of County Com-
missioners of PitRIFIUounty v. Frijal

Pfiefer andUai5IETEImprovement
Corporation, Colo. App. ,

532 P.2d 51 (1974)

11. Subdivider Registration Requirements 1973

C.R77-12-61-402
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E. County Building Codes 1973 C.R.S. 30-28-201

"Such a code shall provide for the regulation
of the future construction or alteration of
dwellings, buildings, and structures, together
with plumbing and electrical installations
therein or in connection therewith."

1. Creation, Adoption and Filing

a. Prepared by county planning commission.
1973 C.R.S. 30-28-202(1).

b. Certified to county commissioners. 1973
C.R.S. 30-28-202(1).

c. County c:ommissioners hold hearing after
public notice. 1973 C.R.S. 30-28-202(1).

d. Substantial changes must be resubmitted to
planning commission. 1973 C.R.S. 30-28-
202(1).

e. Building code adopted by resolution of
county commissioners. 1973 C.R.S. 30-28-
202(2).

f. Certified copies of the adopted building
code must be filed in the county commis-
sioners' office. 1973 C.R.S. 3-20-208.

g. The county commissioners must file a notice
with the county clerk setting forth the
area within the county which is subject to
the building code. 1973 C.R.S. 3-20-208.

2. Effect of County Building Code 1973 C.R.S. 30-
28--205

"After the adoption of such* 1:uilding code, it
shall be unlawful to erect. construct, recon-
struct, alter, or remodcl any structure, *dwelling,

. or building in the designated area, except* build-
ings or structures'used for the sole purpose.of
providing shelter for agricultural implements-,
farm products, livestock, or.poultry without
first obtaining a building permit frm such county
b1.7ilding inspector. The county building inspector

not issue any permit unless the plans for
sh propOsed erection, construction, reconstruc-
ttpn, alteration, or remodeling fully conform to
ttia regulations and restrictions in said building
code."
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3. Amendment of County Building Code 1973 C.R.S.
30-28-204

a. By resolution of county commissioners.

b. After public hearing for which notice is

c. If the area affected-is to be changed,
the planning commission must be allowed to
give its advisory opinion.

4. The Board of Review 1973 C.R.S. 30-28-206, 207

a. Appointed at the discretion of county com-
missioners.

b. If provided in the adopted building code,
the board of review may:

(1) Make special exceptions to the build-
ing code.

(2) Formulate suggested amendments to the
building code.

(3) Adopt substantive rules based on the
building code, after public hearing
upon notice.

(4) Hear appeals by those aggrieved by:

(a) their inability to obtain a build-
ing permit.

(b) the administration of the build-
ing code.

5. Enforcement of the County Building Code
1973 C.R.S. 30-28-209

a. Criminal prosecution for misdemeanor at
$100 and/or ten days, per day of violation.

b. Actions for injunction, mndamus or abate-
ment.

F. Solid Waste Disposal Sites and Facilities

"'Solid wastes disposal' means the collection, stor-
age, treatment, utilization, processing, or final
disposal of solid wastes." 1973 C.R.S. 30-20-101(9).

"'Solid wastes -disposal site and facility' means
the location and facility at which the deposit and
final treatment of solid wastes occur." 1973 C.R.S.
30-20-101(8).
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"'Solid wastes' means garbage, refuse, sludge
of sewage disposal plants, and other discarded solid

11

materials, including solid waste materials resulting
from industrial, commercial, and community activities
but does not include agricultural wastes." 1973
C.R.S. 30-20-101(6).

1. Certificate of Designation Required 1973 C.R.S.
30-20-102

2

"Except as provided in subsection (2) of this
section, it is unlawful for any person to operate
a solid wastes disposal site and facility in
the unincorporated portion of any county without
first having obtained therefor a certificate of
designation from the board of county commissioners
of the county in which such site and facility
is located.

"Any site and facility for the disposal of mi",.
tailings, metallurgical slag, mining wastes,
junk automobiles or parts thereof, or suspended
solids collected, treated, or disposed of within
a sanitary sewer system in operation immediately
prior to July 1, 1971, shall have until July 1,
1972, to comply with the provisions of this
part 1 and the rules and regulations adopted by
the department."

.Obtaining Certificate

a. Application and 1,epartment of Health
Review 1973 C.R.S. 30-20-103

"Any person desiring to operate a solid
wastes disposal site and facility within
the unincorporated portion of any county
shall make application to the boa7-:d of
county commissioners of the county
which such site and facility is or is prc-
posed to be located for a rqrtificate of
designation. Such appli-nAon shall be
accompanied by a fee of '.wenty-five dollars
which shall not be refunable, anr1 it shall
set forth the location of the sit::: and
facility; the type of site and facility;
the type of processing to be used, such aS
sanitary landfill, composting, or incinera-
tion; the hours of operation; the method
of supervision; the rates to be charged
if any; and such other information as may
be required by the board of county comurls-
sioners. The application shall also con-
tain such engineering', geological, hydro-
logical, and operational data as may be

-125-

376



quireo by the department of regulation.
The application shall be referred to the
department for review and for recommen-
dation as to approval or disapproval,
which shall be based upon criteria estab-
lished by the state board of health, the
water quality control commission, and
the air pollution control commission."

b. Evaluation of Application 1973 C.R.S.
S0-20-104(1), (7), (3)

"In considering an application for a cer-
tificate of designation, the board of
county commissioners shall take into
account:

--"The effect that the solid wastes
disposal site and facility rJ11 have
on the surrounding property, taking
into consideration the types of
processing to be used, surrounding
property uses-and.values, and wind
and climatic conditions;

--"The convenience and accessibility
of the solid wastes disposal site and
facility to potential users;

--"The ability of the applicant to com-
ply with the health standards and
operating procedures provided for in
this part 1 and such rules and regula-
tions as may be prescribed by the
department;

--"Recommendations by local health de-
partments.

"Except as provided in this part 1, designa-
tion of approved solid wastes disposal sit-s
and facilities shall be discretionary with
the board of county commissioners, subject
to judicial review by the district court of

appropriate jurisdiction.

"Prior to the issuance of a certificate of
designation, the board of county commissioners
shall require that the report which shall be
submitted by the applicant under section
30-20-103 be reviewed and a recommendation as
to approval or disapproval made by the de-
partment and shall be satisfied that the
proposed solid wastes disposal site and
facility conforms to the comprehensive
county land use plan, if any."
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c. Department of Health Rules and
Regylaticas

(1) Genbral Contents 1973 C.R.S. 30-
20-109

"The department shall promulgate rules
and regulations for the engineering
design and operation of solid wastes
Jisposal sites and facilities, which
may include:

- -"The establishment of engineering
design criteria applicable, but
not limited, td protection of sur-
face and subsurface waters, suit-
able soil characteristics, distance
from solid wastes generation cen-
ters, access routes, distance from
water wells, disposal facility un-
site traffic control patterns, in-
sect and rodent control, methods
of solid wastes compaction in the
disposal fill, confinement of wiud-
blown debris, recycling operations,
fire prevention, and final closure
of the compacted fill;

- -"The estabbishment of criteria for
solid wastes disposal sites and
facilities which will place into
operation the engineering design
for such disposal sites and facil-
ities."

(2) Minimum Standards to be Included
1973 C.R.S. 30-20-110

"The rules and regulations promulgated
by the department shall, subject-to 7
the provisions of section 30-20-106,
contain the following minimum standards:

--"Such sites and facilities shall
be located,.operated, and main-
tained in a manner so as to control
obnoxious odors and prevent rodent
and insect breeding and infestation,
and they shall be kept adequately
.covered during their use.

- -"Such sites and facilities shall
comply with the health laws, stand-
ards, rules, and regulations of
the.department, the water quality
control commission, and all appli-
cable zoning laws and ordinances.
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--"No radioactive materials or
materials contaminated by radio-
active substances shall be disposed
of in sites or facilities not
specifically designated for that
purpose.

--"A site and facility operated a.;
a sanitary landfill shall provide
means of finally disposing of
solid wastes on land in a manner
to minimize nuisance conditions
such as odors, windblown debris,
insects, rodents, and smoke; and
shall provide compacted fill
material; shall provide adequate
cover with suitable material and
surface drainage designed to pre-
vent ponding and water and wind
erosion and prevent water and air
pollution; and, upon being filled,
shall be left in a condition of
orderliness and good esthetic
appearance and capable of blending
with the surrounding area. In the
operation of such a site and facil-
ity, the solid wastes shall be
distributed in the smallest area
consistent with handling traffic
to be unloaded; shall be placed in
the most dense volume practicable
using moisture and compaction or
other method approved by the depart-
ment; shall be fire, insect, and
rodent resistant through the appli-
cation of an adequate layer of inert
material at regular intervals, and
shall have a minimum of windblown
debris which shall be collected
regularly and placed into he fill.

--"Sites and facilities shall be
adequately fenced so as to prevent
waste material and debris from
escaping therefrom, and material
and debris shall not be allowed to
accumulate along the fence line.

--"Solid wastes deposited at any site
or facility shall not be burned,
except that, in extreme emergen-
cies resulting in the generation of
large quantities of combustible
materials, authorization for burn-
ing under controlled conditions
may be given by the department."
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d. Public Hearing on Application 1973 C.R.S.

30-20-104(3)

"The application, report of the department,
comprehensive land use plan, and other
pertinent information shall be presented
to the board of county commissioners at a
public hearing to be held after notice.
.Such notice shall contain the time and
place of the hearing and shall state tl,at
the matter to be considered is the appli-
cant's proposal for a solid wastes disposal
site and facility. The notice shall be
published in a newspaper having general
circulation in the county in which the
proposed solid wastes disposal site and
facility is located at least ten but no
more than thirty days prior to the date of
the hearing."

e. Issuance of Certificate 1971 C.R.S. 30-
20-105

"If the board of county commissioners
deems that a certificate of designation
should be granted to the applicant, it
shall issue the certificate, and such
certificate shall be displayed in a promi
nent place at the site and facility. The
board of county commissioners shall not
issue a certificate of designation if the
department has recommended disapproval
pursuant to section 30-20-103."

3. Enforcement

a. Violations are public nuisances which may
be enjoined. 1973 C.R.S. 30-20-113.

o. Criminal prosecution for misdemeanor. 1973
C.R.S. 30-20-114.

c. No applicability to disposal of one's own
solid waste on one's own property, so long
as there is no public nuisance. 1973 C.R.S.
30-20-106.

G. Roadside Advertising.,

I. 'County may regulate along the county highway
system. 1973 C.R.S. 43-2-139.

2. Regulation based on standards designed by
State Highway Commission. .1973 C.R.S. 43-1-401.
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H. Stream Flow and Flood Control 1974Colo. S.L.,

p. 230, adding 1963 C.R.S. 36-31-102(1), prospec-
tively 1973 C.R.S. 30-30-102(1).

I. County Housing Authorities 1973 C.R.S. 29-4-501,

J. Prevention of Soil Erosion

1. The 1951 Soil Erosion Act. 1973 C.R.S. 35-71-

101, et seq.

2. The 1954 Soil Erosion ACt. 1973 C.R.S. 35-72-

101, et seq.

K. Special District Control Act 1973 C.R.S. 32-1-201,

!L 21R.
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V. MUNICIPAL LAND USE CONTROL

DA Home Rule v. Statutory Municipalities

1. Numbers

Of the 216 municipalities (195 towns and 21
cities) in Colorado, all but 39 are statutory
municipalities.

2. Enabling Legislation v. Home Rule Charters
Colo. Const., Art. XX, §6.

a. In general, enabling legislation applies
to both home-rule and statutory munici-
palities.

b. However, the charter of a home-rule
municipality may supersede conflicting
enabling legislation.

3. Home Rule Land Use Measures

a. The home rule charter vests the munici-
pality with the powers generally held by
the General Assembly for regulation of
local and municipal matters. Service OilCo. v. Rhodus, Colo. 7-500 P.2d
$0.7.T1972), Roo-s-0-gltv. CiErof Englewood,
176 Colo. 576, 492 P.2w 65 (1977), Lehman
v. City and cmty of Denver, 144 CEIE7r09,
755 P.2d7U9 60), Laverty v. Straub,
110 Colo. 311, 134 P. (1943).

b. .Such matters include the following:

(1) Zoning. Roosevelt v. City of Engle-
wood, 176 Colo. 576, 492 P. 65 (1972).

(2) Issuance of bonds. Colo. Const.,
Art. XX, §6; Davis v. T.ty of Pueblo,
158 Colo. 319, 406 5.2 671T1965).

(3) Consolidation of districts. Colo.
Const., Art% KX, §6.

.(4) Taxntion. Colo. Const., Art. XX, §6.

(5) Collection of fines. Colo. Const.,
Art. XX, §6.
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(6) Construction. Colo. Const.,
Art XX, §1.

(7) Eminent domain. Colo. Const.,
Art. XX, §1; Fischel v. City and

Count5 of DenVii7-176Colo. 57-67
P.2-236 (1940).

(3) Building codes. Heron v. City and
County of Denver, 131 Colo. 501,

.2-647 (1955).

B. The Municipal Planning Commission 1973 C.R.S.

31-23-202 (1975 Supp.)

1. Membership 1973 C.R.S. 31-23-203(1) (1975

Supp.)

a. Statutory: 3-5, appointed and ex-officio.

b. Home rule: unlimited.

General Attributes

a. At least one meeting per month. 1973

C.R.S. 31-23-204 (1975 Supp.)

b. Appoint staff and contract with others.
1973 C.R.S. 31-23-205 (1975 Supp.)

General Powers

a. Make and adopt master plan. 1973 C.R.S.

31-23-206 (1975 Supp.)

b. Recommend a zoning plan to be adopted by

the legislative body. 1973, C.R.S.'31:-23-

306 (1975 Supp.)

c. Make and adopt subdivision regulations.

1973 C.R.S. 31-23-214 (1975 Supp.)

d. Approve subdivison plats. 1973 C.R.S.
31-23-215(1) (1975 Supp.)

C. The Municipal Master Plan

1. Pur ose of the Municipal Master Plan
.R.S. 31-23-20T (1975 St11757)

"The plan shall be lulade with the general pur-

pose of guiding and accolzplishing a coordinated,
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adjusted, and harmonious development of the
municipality and its environs, which will, in
accordance with present and future reeds, best
promote health, safety, morals, order, conven-
ience, prosperity, and general welfare, as well
as efficiency and economy in the process of
development, including among other things,
adequate provision for traffic, the promotion
of safety from fire, flood waters, and other
dangers, adequate provision for light and air,
the promotion of henithful and convenient
distribution of population, the promJtion of

good civic design and arrangement, wise and
efficient expenditure of public funds, and
the adequate provision of public utilities
and other public requirements."

2. Content of the Municipal Master Plan 1973
C.R.S. 31-23-206(1) (1975 Supp.)

"Such plan, with the accompanying maps, plats,

charts, and descriptive matter, shall show
the Commission's recommendations for the de-
velopment of [the municipality, including any
areas outside of its boundaries, subject to
the approval of the legislative or governing
body having jurisdiction thereof, which in the.
commission's judgment, bear relation to the
planning of such municipality] including,
among other things.

--"The general location, character, and ex-
tent of streets, viaducts, subways, bridges,
waterways, waterfronts, boulevards, park-
ways, playgrounds, squares, parks, aviation
fields, and other public ways, grounds, and
oper. spaces;

- -"The general location end extent of public
utilities and terminals, whether publicly
or privately owned or operated, for water,
light, sanit4tion, transportation, com-.
munication, power, and other pulposes;

- -"The removal, relocation, Widening, nar-
zowing, vaeating, abandonment, change of
use, or extension of any of the ways,
grounds, open spaces, buildings, property,
utility, or terminals referred to in
paragraphs (.0 and (b) of this subsection
(1); and

--"A zoning elan for the:control of the
height. area, bulk, location, and use of
buil.diups 4nd pramises.
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3. Ad9ption of the Municipal Master Plan
1973 C.R.S. 31-23-208 (1975 Supp.)

a. Planning commission must hold public
hearings, after notice.

b. Adopted by planning commission resolu-
tion carried by two-thirds vote.

c. If extraterritorial in effect:

(1) Certified to governing body of
affected territory.

(2) Approved by that body.
(3) Filed with appropriate county

clerks and recorders.

4. Effect of Master Plan 1973 C.R.S. 31-23-209
(1975 Supp.)

"htn tht: ml.nicipal planning commission has
adopted :he master plan of the municipality or
of ene or more major sections or districts
thereof, no street, square, park or other public
way, ground or open space, or public building
or :-..icture, or publicly or privately owned
utility sh:111 be constructed or authorized in
:he muniepality or in such planned section and
district until Lhe locatinn, character, and
extent thereof has been submitted for approval
by the comission. In case of disapproval, the
cnmmi6sion shall communicate its reasons to the
,:nuncil, which has the power to overrule such
:!isapprov4l by a recorded vote of not less than
two-th%ras Of its entire membership. If the
public. way. ground space, building, structure,
or utilitg is font) the authorization or finanCing
of which does not) under !..he law or charter
provislonS governingthe same, fall within the
province.OF the municipal r:ouncil, then the sub-
mission to he planning commission shall be by
the near& tommission, or body hrving juris-
Jickion, and the s disapproval
may lbe. 6.4erru1ed. t6 G aid-boar-AI commission. or
bodg bg 4 vote af not less than two-thirds of its
membership.. The fAilura af khccommission to act
wthr dass fropm and :ifer the date of
ofEcial su mission to it sha:1 he deemed apprnval."
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5. Effect of Major Street Plan

Adoption of the "major street plan," (appear-
ing to be a portion of the master plan, 1973
C.R.S. 31-23-206(1)(a) (1973 Supp.)), has
several effects:

a. Allows control of subdivisions. 1973
C.R.S. 31-23-213 (1975 Supp.)

b. Controls the layout of city streets.
1973 C.R.S. 31-23-217(b) (1975 Supp.)

c. Controls the location of building con-
struction. 1973 C.R.S. 31-23-218(1)(b)
(1975 Supp.)

D. Municipal Zoning 1973 C.R.S. 31-23-301, et seq.
(1975 Supp.)

1. Purpose 1973 C.R.S. 31-23-303 (1975 Supp.)

"Such regulations shall be made in accordance
with a comprehensive plan (" master plan"?,
see 1973 C.R.S. 31-23-106(1)(d)] and designed
to lessen congestion in the streets; to secure.
safety from fire, panic, floodwaters, and
other dangers; to promote health and general
welfare; to provide adequate light and air;
to prevent the overcrowdihg of land; to avoid
undue concentrar'on of population; to facil-
itate the adequate provision of transportation,
water, sewerage, schools, parks, and other
public requirements. Such regulations rhall
be made with reasonable'consideration, among
other things, as to the character of the dis-
trict and its peculiar suitability for par-
ticular uses, and with a view to conserving
the value of buildings and encouraging the most
appropriate use of land througout such munici-
pality."
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2. Contents 1973 C.R.S. 31-23-301 (1975 Supp.)

a. General

"Except as otherwise provided in section
34-1.-305, C.R.S. .1973 (concerning preser-
vation of conmiercial mineral deposits],

for the purpose of promoting health,
saety, morals, or the general welfare of
Lhe cormunily, the legislative body of

city ind incorporated town is em-

Dowered t-) rolate and restrict the
height, nuwher of !.tories, and size of

ele, ether sttactures, the pe-
centage el that may be occupied, the
size of ye:ds, Lourts. and other open
spaces, the density of population, and
'ho locr.rion and are of buildings, struc-
tares, and land for trade, industry,

other purposes. Such .regu-

lations may provide that a board of ad-
slUStment Mas determine and vary their
application in harmony with their gen-

eral purFw,e nd intent and in accordance
'With general or s;,ecific rules therein

b.

"To the er.d rI7at adceu:i,t-e safety may be

5eeured., Irpislative body also has

power to establish, regulate, restrict,
and limit such uses on or along any

storm or floodwater runoff channel or
basin. as such storm or floodwater.run-
e-ff chiinnel or basin has been designated
ahd approved by the Colorado water con-
.e-ear".on hoard, in order to lessen or

eveid the hazards to persons and damage

te prperty rosulting from the accumula-
ti,e1 of storm or floodwaters. Any

ordinance . .
...shall exempt from the

operation th:7recf any building or struc-
Dee as to which satisfactory proof is

pree-.ente te the board of adjustment
.

:Ale present or proposed sit-

aJti-,; of .;uch l'uildinp, or structure is

rke:.n.,r.abiy necessary for the convenience

or 1 far c the publif7.--
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"The power conferred . . . for flood pre-
vention and control shall not be exer-
cised so as to deprive the owner of any
existing property of its use or mainten-
ance for the purpose to which it is law-
fully devoted on and after February 25,
1966, but provisions may be made for the
gradual elimination of uses, buildings,
and structures, including provisions for
the elimination of such uses when the
existing uses to which they are devoted
are discontinued, and for the elimination
of such buildings and structures when
they are destroyed or damaged in major
part.

"The legislative body of any city or
incorporated town, or the board of adjust-
ment thereof, in the exercise of powers
pursuant to this section, may condition
any zoning resultion, any amendment to
such rey,ulation, or any variance of the
application thereof, or the exemption of
any building or structure therefrom upon
the preservaion, improvement, or con-
struction of any storm or floodwater run-
off channel e.sgnated and approved by
the Colorado water conservation board."

3. Districtin_g 1973 C.R.S. 31-23-302 (1975 Supp.)

"For any of said purposes the local legisla-
tive body may divide the municipality into
districts of such number, shape, and area
as may he deemed best suited to carry out the
purposes of this pat 2; and within such dis-
tricts it may regulate and restrict the erec-
tion, construction, rer:onstruction, altera-
tion, repair, or use of buildings, structures,
or land. All such regulation's shall be uni-
form for'each class or kind oi buildthgs
throughout each district, but the regulations
in one district may differ from those in other
districts."
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4. Adoption

a. Legislative body appoints a zoning commis-
sion which may be the planning commission.
1973 C.R.S. 31-23-306, 311 (1975 Supp.)

b. Commission recommends district boundaries
and regulations therefor. 1973 C.R.S. 31-

23-306 (1975 Supp.)

c. After receiving the commission's report,
the legislative body conducts a public
hearing after notice. 1973 C.R.S. 31-23-
306, 304 (1975 Supp.)

d. The zoning is then adopted by ths
legislative body. 1973 C.R.S. 31-L3-304
(1975 Supp.)

5 Amendment 1973 C.R.S. 31-23-305 (1975 Supp.)

Following public hearing and notice require-
ments identical to those for adoption:

"Such regulations, restrictions, and boundaries

may from time time be amended, koplemented,
changed, modified, or repealed. In case, how-
ever, of a protest against such changes signed
by the owners of twenty percent, or more, either
of the area of thu lots included in such pro-
posed change, or of those immediately adjacent
in the rear tlwreof extending one hundred feet
therefrom, or of those directly opposite
thereto, extending one hundred feet from the
street frontage of such opposite lots, such
amendment shall noL become effective except by
the fav,1:a5le ycte of Ihree--fourths of all the

voting mo-rhur!: legislative body of such

municipal

6. Conflict of Standards 1973 C.R.S. 31-23-310
(1975 Supp.)

When ::oning coll:licts with orher land use con-
trols, the provis:on wit_h the mare stringent

.contr;11 preval'F-.
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7. Enforcement 1973 C.R.S.31-23-308 (1975 Supp.)

a. General

"In case any building or structure is
erected, constructed, reconstructed,
altered, repaired, converted, or main-
tained ir any building, structure, or
land is used in violation of [municipal
zoning], the proper local authorities of
the municipality, in addition to other
remedies, may institute any appropriate
action or proceedings to prevent such
unlawful erection, construction, recon-
struction, alteration, repair, con-
version, maintenance, or use, to re-
strain, correct, or abate such violation,
to prevent the occupancy of said build-
ing, structure, or land, or to prevent
any illegal act, conduct, business, or
use in or about such premises."

b. Building_Permits: Hoskinson v. City of
Arvada, 136 Colo. 450, 319 P.2d ioo
(1957) and Flinn v. Treadwell, 120 Colo.
117, 207 P.2d 962 (1949).

8. Board of AdjusLment 1973 C.R.S. 31-23-307 '(1975 Supp.)

a. Consists of five appointed members.

b. Is empowered to:

. (1) Hear appeals from administration of
zoning ordinance, with four votes
required for reversal.

(2) Other matters to be referred to it
under the zoning ordinance.

E. Municipal Subdivision Control

1. Jurisdiction: Munici al and Extra-Municipal
1973 C.R.S. 31-23- 73-Supp.)

"The territory of jurisdiction of any municipal
planning commission over the subdivision of land
shall include all land located within the legal
boundaries of the municipality and, limited
only to control with reference to a major street
plan and not otherwise, shall also include all
land lying within three miles of the corporate
limits of the municipality and not located in
any other municipality, except that in the case
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of any such nonmunicipal land lying within
five miles of more than one municipality,
the jurisdiction of each municipal planning
commission shall terminate at a boundary
line equidistant from the respective cor-
porate limits of such municipalities. The
jurisdiction over the subdivision of lands
outside the boundary of a municipality
shall apply equally in the case of charter
home rule cities or noncharter home rule
cities."

2. Adoption of Major Street Plan is a Condition
Precedent 1973 C.R.S. 31-23-213 (1975 SuPP.)

"When a municipal planning commission has
adopted a major street plan [a portion of the
master plan? see 1973 C.R.S. 31-23-106(1)
(a)] of the territory within its subdivision
control or part thereof, as provided in sec-
tion 31-23-108, and has filed a certified copy
of such plan in the office of the county clerk
and recorder of the county in which such terri-
tory or part is located, then no plat of a
subdivision of land within such territory or
part shall be filed or recorded until it has
been approved by such planning commission and
such approval entered in writing on the plat
by the president, chairman, or secretary of
the commission."

3. Adoption of Subdivision Re ulations is a
Condition Prece,ient 1973 C. . . -23-214 (1975 Supp.)

"Before any municipal planning commission exer-
cises the powers referred to in section 31-23-
113, [resulting fro adopC-).-1' of the major street
plan], said commission Shc. adopt regulations
governing the subdivision of land within its
jurisdiction and shall publish the same in
pamphlet form, .lich shall be available for
public distribution, or at the election of the
commission, it may publish said regulation's in
one issue each week for three consecutive weeks
in the official i'aper of the city or county in
which such subd:.:isions or parts thereof are
located."

***
"Before the iclop;:ion of the regulations re-.
ferred to in this section, a public hearing
shall he held thereon in the county in which
said territory or Any part thereof.is situated.
A copy of uch reulaions shall be certified
by-the commission to the recorders of the
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counties in which the municipality and terri-
tory are located."

4. Contents of Subdivision Regulations 1973 C.R.S.
31-23-214(1) (1975 SuPp.)

"Such regulations may provide for the proper
arrangement of streets in relation to other
existing or planned streets and to the master
plan, for adequate and convenient open spaces
for traffic, utilities, access of fire fighting
apparatus, recreation,'light and air, and for
the avoidance of congestion of population, in-
cluding:minimum area and width of lots. In
the territory subject to subdivision juris-
.diction beyond the city limits, the regulations
shall provide only for conformance with the
major street plan."

5. Plat Approval Required 1973 C.R.S. 31-23-216 (1975 Supp.)

"Whoever, being the owner or agent of the
owner of any land located within a subdivision,
transfers or sells or agrees to sell or nego-
tiates to sell any land by reference to or
exhibition of or by use of a plat of a sub-
division before such plat has been approved by
the municipal planning commission and recorded
or filed in the office of the appropriate
county clerk and recorder shall forfeit and
-pay a penalty of one hundred dollars for each
lot or parcel so transferred or sold or agreed
or negotiated to be sold. The description of
stmh lot or parcel by metes and bounds in the
instrument of transfer or other document used
in the process of selling or transferring shall
not exempt the transaction from such penalties
or from:the remedies provided in this section.
The municipal corporation may enjoin such
transfer or sale or agreement by action'for
injunction brought in any court of equity
jurisdiction or may recover the penalty by
civil action in any court of competent juris-
diction."

6. Obtaining Flat Approval 1973 C.R.S.31-23-215 (1975 SupP.)

"The municipal planning commission shall approve
or disapprove a plat within thirty days after
the submission thereof to it; otherwise such
plat shall be deemed approved and a certificate
to that effect shall be.issued by the commission

.on demand. The applicant for the commission's
approval may waive this requirement and consent
to an extension of such period. The ground of
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disapproval of any plat shall be stated upon
the records of the commission. Any plat
submitted to the commission shall contain the

name and address of a person to whom notice
of a hearing shall be sent. No plat shall be
acted on by the commission without affording
a hearing thereon. Notice shall be sent to
the address by registered mail of the time
and place of such hearing not less than five
days before the date fixed therefor. Similar
notice shall be mailed to the owners of land
.immediately adjoining the platted land, as
their names appear upon the plats in the
county clerk and recorder's office and their
addresses appear in the directory of the
municipality or on the tax records of the
municipality or county.

"Every plat approved by the commission, by vir-
tue of such approval, shall be deemed to be an
amendment of, or an addition to, or a detail
of the municipal plan and a part thereof.
Approval of a plat shall not be deemed to con-
stitute or effect an acceptance by the public
of any street or other open space shown upon
the plat. From time to time, the planning com-
mission may recommend to the council amendments
of the zoning ordinance or map or additions
thereto to conform to the commission's recom-
mendations for the'zoning regulat::ons of the
territory comprisea within approved subdivisions.
The commission has the power to agree with the
applicant, upon the use, height, area, or bulk
requirements or restrictions governing build-
ings and premises within the subdivision, if
such requirements or restrittions do not
authorize the violation of the then effective
zoning crdlnance of the municipality. Such re-
quirements or restrictions shall be stated upon
the plat prior to the approval and recording
thereof and shall have the same force by law
and be enforceable in the same manner and with
the same sanction,; and penalties and subject to
the same powers of amendment or repeal as though
set out as a part of the zoning ordincnce or
map of the municipality. No action taken under
this section shall be binding for any purpose
until the same has been approved by the legis-
lative governing body of the territory affected
or any part thereof."

393

-142-

e



F. Municipal Building Codes

1. The Building Inspector

Every municipality is authorized to appoint a
building inspector and "to define his powers
and duties." 1973 C.R.S. 31-15-301(1)(a),
repealed and reenacted in general terms in
1973 C.R.S. 31-15-201(1)(b) (1975 Supp.)

2. Building Codes

a. In home-rule mmnicipalities, building
codes are local matters. Heron v. City
and County of Denver, 131 Colo. 501,
2R7 P.2d 647 (1955).

b. Statutory municipalities have no express
power to adopt a code but do have impliP.1
powers to do so. 1973 C.R.S. 31-15-601,'.1)(ci
(d), (e) (1973 Supp.)

G. Housing and Urban Development

1. Urban Renewal Law. 1973 C.R.S 31-25-101,
et seq. (1975 Supp.)

2. City Housing Law. 1973 C.R.S. 29-4-101, et seq.

3. Housing Authorities Law. 1973 C.R.S. 29-4-201,
et seg.

4. Rehabilitation Act of 1945. 1973 C.R.S.
29-4-301, et seq.

5. Veterans' Housing. 1973 C.R.S. 29-4-401,
et seq.

H. City and Town Parks 1973 C.R.S. 31-25-201, et seq.,
1973 C.R.S. 31-2Z-301, et seq. (1975 Supp.)

I. Pedestrian Malls 1973 C.R.S. 31-25-401, et seq.
(1975 Supp.)

J. Major Activity Notice 1973 C.R.S..31-23-225
Supp.)

"Whenever a subdivision or commercial or industrial
activity is proposed which will cover five or more
acres of land, the governing body of the municipality
in which the activity is proposed shall send notice
to the Colorado land use commission, the state geo-
logist, and the board of county commissioners of the
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county in which the improvement is located of the
proposal prior to approval of any zoning change,
subdivision, or building permit application
associated with such a proposed activity. Such
notice shall be in a standard form, shall be
promulgated as a rule and regulation prescribed
by the land use commission, ani shall contain
such information as the land use commission pre-
scribes."

K. Condemnation of Water Rights (H.B. 1555, 1975)
§38-6-201, et seq., C.R.S. 1973 (1975 Supp.)

1. Applicability (08-6-201)

. to any water right which is lo be
condemned by a town, city, city and county,
or municipal corporation having the powers
of condemnation . . ."

2. Time Limitation; Prior Public Use
(08-6-202(2))

"No municipality shall be allowed to condemn
water rights . . . for any anticipated or
future needs in excess of fifteen years,

"[N]or shall any municipality be allowed to
condemn water rights that are appropriated
to a prior public use."

3. Conditions Precedent to Condemnation

a. Community Growth Development Plan
(08-6-203(f37a))

"Prepare u'pdate a community growth
development plan reflecting present
population and resources uses and capa-
bilities and projected population growth
and resources requirements, the latter
to include all resources requirements
to provide for phased development of
municipal services and facilities."

b. Detailed Statement (08-6-203(1)(b))

"Prepare a detailed statement describing:

--"The water -sights to be acquired
under condemnation and their
present uses;
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--"The effects upon the county and
suitable area within the river
drainage basin or basins from the
change ot conversion of acquired
irrigation and other water supplies
to domestic uses, to include economic
and environmental effects;

-."The unavoidable adverse and irre-
versible effects from such taking of
properties and rights; and

--"Alternative sources of water supply
that may be acquired by appropria-
tion, purchase, lease, conservation,
or condemnation and relative acquisi-
tions costs."

. Detail Required (08-6-203(2))

"The information contained in the growth
development plan and statement of effects
from the condemnation shall be prepared
in sufficient detail to provide a mean-
ingful basis for assessment of the aspects
of the condemnation to the public if the
condemnation is approved. These state-
ments shall be presented to the commis-
sioners appointed by the court and the
defendants and shall be made available
to interested parties."

4. Determination of Necessity (08--207)

"In any case initiated for the acquisition of
water rights pursuant to this part 2, it is the
duty of the commissioners to:

--"Examine and assess the growth develop-
ment plan and statement provided by the
municipality from the proposed condemna-
tion required in section 38-6-203, and
obtain necessary information pursuant to
powers granted in section 38-6-208, and
make a determination as to the necessity
of exercising the power of eminent
domain for the proposed purposes;

--"Provide one of the following recom-
mendations to the court, based upon their
findings;
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--"There exists no need and neces-
sity for condemnation as proposed.

--"There exists a need and neces-
sity for condemnation as proposed.

--"There exists a need and neccssity
for condemnation, but it is pre-
mature.

--"In making a recommendation, as provided
in subsection (1)(b)(II) of this section,
the commissioners may recommend an
alternate source of water supply.

--"The commissioners shall hear the proofs
and allegations of the parties and, after
viewing the premises, certify the proper
compensation to be made to said owner or
parties interested for the water or other
property to be taken or affected, as well
as all damages accruing to the owner or
parties interested in consequences of the
condemnation of the same.

--"If the commissioners find there exists
no need and necessity for the condemna-
tion proposed, they shall make no finding
as to the value of the condemned prop-
erty."
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COLORADO AIR POLLUTION CONTROL STATUTES
AND REGULATIONS

by Greg Hobbs

Chorus
I will put a spell upon the land. What shall it be?

Athene
Something that has no traffic with evil success.
Let it come out of the ground, out of the sea's water,
and from the high air make the waft of gentle gales
wash over the country in full sunlight, and the seed
and stream of the soil's yield and of the grazing beasts
be strong and never fail our people as time goes,
and make the human seed be kept alive.

Aeschylus, The Eumenides

A. The Regulatory Framework

1. Legislative Declaration of the Colorado Air Pollution
Control Act of 1970

The lawmakers' dream of a sweet spell upon the
mechanized world is found in the Air Pollution Control --
Act of 1970, C.R.S. 1973, 25-7-102:

In order to foster the health, welfare,
convenience, and comfort of the inhabitants
of the state of Colorado and to facilitate
the enjoyment of nature, scenery, and other
resources of the state, it is declared to be
the policy of the state to achieve the maximum
practical degree of air purity in every portion
of the state.

2. The Administrative Structure

The Colorado Air Act created a tripartite administrative
mechanism consisting of the rule maker, the interim rule
relaxer and the rule enforcer. The rulemaking authority
of the Air Pollution Control Commission is broad in scope;
so too is the rule suspension authority of the Air
Pollution Variance Board; whereas the enforcement tools
available to the Division of Administration of the Depart-
ment of Health (Air Pollution Control Division) are
relatively laborious and time consuming. However, the
Federal Clean Air Act is a compulsive and pervasive over-
lay which not only shapes air pollution law in Colorado
but also requires its enforcement. Hence, the practitioner
must be aware of the extensive jurisdiction exercisable
by the United States Environmental Protection Agency,

1.
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even though his or her principal contact will probably
occur with one or more of the three Health Department
agencies.

3. The Rulemaking Authority of the Air Pollution
Control Commission

a. Pollutants Which Are Sub.ect to Regulation

Recognizing the complexity involved in controlling
air pollution, the Legislature authorized a broad grant
of rulemaking authority for the development and mainten-
ance of a comprehensive program for the prevention,
control, and abatement of air pollution throughout the
state. The nine member Air Pollution Control Commission,
appointed by the governor with the consent of the senate,
is required to adopt a program for control of emissions
from all significant sources of air pollution and to
promulgate standards for the ambient air everywhere in
the state. 25-7-105. The definition of "air contaminant"
is sufficiently broad to include any airborne matter or
gas except for water vapor and steam condensate. 25-7-103(1).
While uot limiting the type of air pollutants which are
subject to the rulemaking authority, the Act specifies
that the Commission may control visible pollutants,
particulate matter, odors, open burning activity of any
sort, organic solvents, photochemical substances and a
whole host of ennumerated gases and chemical substances.
25-7-108(2).

b. Locations and Projects Which Can Be Regulated

The Commission is charged with the duty to identify
and promulgate emis.ion control regulations for each
type of facility, process, or activity which actually,
potentially or accidentally produces or might produce
significant emissions of air contaminants. 25-7-108(3).
Thus, except for motor vehicles or airplanes to the
extent that federal law has preempted state regulation,
the Commission has authority to write regulations affecting
any man-made device or human activity which causes,
results in or might produce the emission of air contami-
nants into the ambient air. The Federal Clean Air Act
requires that the State must attain and maintain the
federal ambient air standards (CAA,§1l0) but permits the
State to enact standards and regulations which are more
stringent than those required for compliance with federal
law (CAA,§116).. Only in the area of indirect sources,
i.e., those facilities which attract substantial mobile
source activity, 25-7-103(9), has the Legislature required
that the Commission's regulations be no more strict than
required for compliance with the Clean Air Act. 25-7-112(4).

2.
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The definition of "emission control regulation" is
sufficiently broad to encompass any measure or strategy
which will contribute to a reduction in any air contami-
nant. The definition includes any regulation which is
promulgated to control air contamination from all sources
in a specified area or from any specified facility,

.process, or activity and any regulation which is adopted
for the purpose of preventing or minimizing emission of
any air contaminant in potentially dangerous quantities.
25-7-103 (8).

c. The Permit Program

The Commission is also empowered and required to
establish a permit program for pre-construction review
and approval or disapproval of new air contamination
sources. 25-7-112 (4). An air contamination source is
any source whatsoever at, from, or by reason of which
an air pollutant is emitted or discharged into the
atmosphere. 25-7-103 (2).

No person may contruct or substantially alter any
building, facility, structure, or installation, except
single family residential dwellings, or install any
machine, equipment or device, or commence any operation
or activity which constitutes a new air contamination
source without a permit from the Air Pollution Control
Division. 25-7-112 (4). The definition of "person"
subject to this pervasive review .includes all individuals,
businesses, governmental entities and any other "legal
entity whatsoever which is recognized by law as the
subject of rights and duties." 25-7-103 (12).

A "new" source also includes alterations to exis-
ting structures or activities which are capable of
emitting additional amounts, volumes, sizes, weights,
or types of air contaminants. Changing the location
of an emission point also results in a new source which
is subject to the permit system. Regulation No. 3-II.B.

The Division may attach whatever conditions it
deems necessary for the new source to comply with
Commission standards and regulations, including those
for ambient air, on a continuous basis. 25-7-112 (4) (d);
Regulation No. 3-II.H.l.a. & 11.1.2. The permit application
must be denied in the first instance if construction and
operation of the new source, even with conditions applied
and maintained, would not meet applicable "emission
standards or regulations" of the Commission or would
interfere with the "attainment or maintenance of federal
primary or secondary ambient air standards." The permit
may be granted in such event, in the discretion of the
Commission, if use of best practical control alternatives
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would significantly reduce emissions and a violation of
the State Air Quality Implementation Plan for meeting
federal ambient air standards would not result. 25-7-112
(4) (d); Regulation No. 3-II.H.l.b.

Although state ambient air standards are not speci-
fically mentioned as permit-review criteria in the statute,
their inclusion is apparent. The terms "emission standards"
and "regulations" are used in the disjunctive so as to
include review for specific emission limitations and
whatever other regulations the Commission adopts for the
purpose of implementing the legislative declaration, which,
according to the language of 25-7-112 (4), the permit
system must conform to. In addition, as previously men-
tioned, definition of "emission control regulation" includes
"any standard promulgated by regulation" which prohibits
or establishes permissible limits for specific types of
emissions in a geographical area. 25-7-103 (8). Ambient
standards which are adopted by regulation are designed
to set permissible limits of specified pollutants in a
geographical level, whatever the contributing sources of
that pollutant may be. Emission standards set limits
on the volume, weight or appearance of the pollutant stream
as it is released from the discharge point, without regard
to what ground level concentrations may result downwind
under meteorological conditions in the area. The Act
expressly allows the Commission to "promulgate" ambient
air standards as rules which function to carry out the
purposes of the Act. Beyond serving as goals for control
measures, they are to be made a substantive part of the
control program itself. 25-7-107 & 109.

Since 1971 the Commission has tied emission limitations
and ambient air standards together as substantive criteria
for new source review. Thus, the permit system allows
Colorado to review and control the number and types of
air contamination sources which may be built in any
geographical area. Such control would not be possible
using emission limitations only, unless the Commission chosen
limitations were so stringent as to prevent any new construction
for lack of technology to meet the limitations. Ambient
standards when applied to pre-construction review of new
sources operate as a compliment to emission limitations on
existing sources by preventing degradation of existing air
quality. Since the Act is intended to "reduce" and "prevent"
air pollution throughout the State and achieve the "maximum
practical degree of air purity in every portion of the state,"
25-7-102, prevention of deterioration of existing air
quality is an express aim of air pollution control in Colorado.
A similar provision of the federal Clean Air Act was construed
to require prevention of air quality degradation in areas

-4-

404



which have not yet been polluted up to the federal secondary
ambient air standards. Sierra Club v. Ruckelshav:-, 344 F.
Supp. 253 (D.D.C. 1972),---F77d--(D.C.Cir. 1972), aff'd
per curiam, 412 U.S. 541 7973)7 The Clean Air Amendments
now being considered in Congress contain express provisions
for prevention of signicant deterioration and would mandate
permissible ambient increments which are more stringent than
required to meet the federal ambient standards.

Only in the field of indirect sources has the Colorado
Legislature restricted the Commission from utilizing the
permit system to implement a control program which is more
stringenL than the minimum required by the federal Clean
Air Act, 25-7-112 (4). Indeed, "indirect sources" are
defined under Colorado law as facilities which cause or
induce mobile source activity which interferes with the
attainment or maintenance of federal ambient air standards.

Thus, the permit system is the vehicle for incorporating
all other parts of the Commission's regulatory program as
applied to new construction or activities. Specific exemptions
from the permit requirement are contained in regulation
number 3-II.C.3. & E.

Conditions attached to a permit by the Division become
binding if a permitee does not notify the Division within
ten days of its refusal to accept the permit. Regulation
No. 3-11.1.4. The applicant for a permit then has sixty
days to perfect an appeal to the Commission,which may hear
the matter itself or refer it to the Variance Board. 25-7-
112 (4) (e); Regulation No. 3-I1.11.3.b. This is consistent
with the provisions of the Administrative Procedure Act
which states that refusal by an applicant to accept a
limitation imposed on a license shall be treated as a
denial of the license and that appeal from a denial must
be taken within sixty days of the denial. 24-4-104 (9)
& (11). Commencing work under an emission permit constitutes
acceptance of all the conditions thereof. Regulation No.
3-11.1.1.

An outright denial of a permit by the Division is
subject to the same time requirements and procedures for
appeal as a refusal to accept a permit as conditioned by
the Division. Regulation No. 3-II.H.3.b. The applicant
who seeks an order reversing the Division's decision bears
the burden of proof. 24-4-105 (7). On appeal, the Commission
may order the Division to issue the permit on such terms
and conditions as the Commission determines are necessary
and reasonable to carry out the objectives of the Act.
25-7-112 (4) (f). Each application for a nermit is subject
to a $25.00 fee and each issuance of a permit is subject
to an additional fee, the amount of which is determined
according to a scale of charges up to $800.00 per permit
application and an additional fee of $200.00 if a state-
developed predictive model is utilized in the course of
permit review. 25-7-112 (5) (a); Regulation No. 3-II.K.
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New sources of fugitive dust are required to pay only a
$25.00 fee in addition to the $25.00 application fee.
Regulation No. 3, Schedule II, page 3.13.

A permit may be revoked by the Division when any
condition thereof has been breached by the nermitee.
25-7-112 (4) (e); Regulation No. The
Commission has adopted a policy statement which declares
that variance requests will not be considered in associ-
ation with a permit denial or revocation proceeding.
This statement indicates the Commission's preference
for implementing the Act's legislative declaration, as
applied to new sources, under the permit system rather than
the cease and desist order procedure which was designed
primarily to bring existing sources into compliance with
immediately effective emission limitations. New sources
are expected to start up operation in full compliance
with all provisions which apply to it and to maintain
that state of compliance. The variance procedure is
available when regulations are subsequently changed and
additional time is needed to implement the required degree
of control. Unforseeable eauipment failures excuse a new
source from compliance for the period necessary to implement
corrective action as soon as possible, provided the
Division is notified immediately. Common Provisions,
Regulation II. D. Thus, a permit cannot be revoked when
this occurs. In any revocation proceeding the burden of
proof is upon the Division to show violation of a permit
requirement.24-4-105 (7). The revocation order is stayed
by operation of law until decision by the Commission or,
if a further appeal is taken, by the District Court.
25-7-117 (1).

d. Constraints Upon Commission Rulemaking Authority

In exercising its broad rulemaking authority, the
Commission is bound by certain ennumerated standards.
The rulemaking hearing is to be conducted in accordance
with the Administrative Procedure Act, 24-4-105. Notice
of the hearing must be given sixty days prior to the
hearing and the Commission must circulate with the hearing
notice a copy of its proposed ambient air standard or
emission control regulation, or any change it proposes
to an existing standard or regulation. 25-7-109(1). In
formulating each emission control regulation, the Commission
must consider certain factors, including the legislative
declaration to the Act, federal recommendations, the degree
to which more stringent regulation is needed in some areas
of the State as compared to others, the availability and
feasibility of control techniques, the significance and
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nature of the emission to be controlled, and the need
for specifying safety precautions with respect to any
particular emission or source of emission. 25-7-108(1).

As long as the Commission follows the notice and
hearing procedures, considers the ennumerated factors
and acts within the.: scope of its legislative delegation,
the probability is that any regulation which it adopts
will be sustained absent a showing that it acted
arbitrarily and capriciously in the exercise of its
authority. The Colorado Supreme Court has held that
the Air Pollution Control Act of 1970 does not uncon-
stitutionally delegate legislative authority to an
administrative agency. Lloyd A. Fry Roofing Company v.
State Department of Health Air Pollution Variance Board,
r7-9-Coio. 223, 493-P.2d 117671372).

4 Judicial Review of Commission Rulemakin&

The procedure for initiating judicial review cf a
Commission rulemaking proceeding is less clear. The
only provisions regarding judicial review are found
among the enforcement sections of the Act in reference
to any final "order" or "determination" of the Variance
Board, the Division, or the Commission. 25-7-117. Since
the Commission has joint authority with the Variance
Board to determine violations, issue or terminate variances,
suspend the effect of a Division cease and desist order
(25-7-113 & 115), or order that a permit application be
granted or denied (25-7-112(4)(f), the use of the words
"order" or "determination" and the glaring omission of
any mention of rulemaking appears to restrict 25-7-117
to judicial review of enforcement, variance, and permit
proceedings.

The question is important since section 117 requires
that review be initiated within twenty days of a final
order or determination. If review is timely sought in
the district court where the air contamination source
is located, the order or determination is automatically
stayed pending the decision of the court. 25-7-117(1) & (3).

If section 117 does not apply to judicial review
of Commission rulemaking proceedings, then 24-4-106 of the
Administrative Procedure Act would control in full. An
aggrieved party would have sixty days in which to petition
for review,,would be required to file the action in the
City and County of Denver, and would have to make a showing
to the Court of irreparable injury if it wished a stay
oE tho regulation's effect pending review.

Commission rulemaking, like all rulemaking in the'
State, is subject to review for legaltry-by-thekt-torn-ey
General. 24-4-103(8)(h). An adverse Attorney General's
opinion subjects the rule to challenge and likely stands
as a confession of error by the State in any judicial
proceeding.

7.
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5. Regulations Currently In Effect

The Commission has been very active during its
six years of existence. Regulations currently in force
include comprehensive regulations for control of par-
ticulate matter, smoke, fugitive dust and sulfur oxides
(Regulation No. 1); odor emission control (Regulation
No. 2); permits to contruct and operate (Regulation No.
3); existing wigwam waste burners (Regulation No. 4);
existing alfalfa dehydration plants (Regulation No. 5);
standards of performance for certain types of new
stationary sources (Regulation No. 6); gasoline vapor
control and control of organic solvents (Regulation No.
7); chemical substances and physical agents (Regulation
No. 8); transportation restraints and carpool incentives
(Regulation No. 9). In addition, the Commission has
promulgated a Common Provisions Regulation which states
policy and define:, terms which control the numbered
regulations and a set of ambient air standards.

Before advising a client the attorney should
carefully examine each of the regulations in the context
of the client's plant or activity. The regulations do
not always apply uniformly across the State, and each
regulation carries its own exemptians. Moreover, a
client planning to build or modify a direct or indirect
air contamination source ought to be carefully advised
with respect to permit requirements.

6. Local and Federal Rulemaking and Enforcement
KaFarii7

Compliance with the Commission'regulations does
not ensure that the client has satisfied all air
pollution requirements. Under 25-7-125 any local unit
of government may enact air pollution requirements which
are more comprehensive or stringent than those of the
State. Compliance with local law does not excuse
compliance with State law. 25-7-125(1). Compliance
with State and local law does not ensure compliahce
with federal law since the Environmental Protection
Agency has independent rulemaking and enforcement
powers. If EPA disapproves a regulation submitted to
it by the State for inclusion in the Colorado Imple-
mentation Plan, EPA may promulgate differing regulations.

Thus, the attorney should be aware of the current
status of the federally approved implementation plan
and any additional federal requirements which affect
his or her client. For example, as of this writing the
EPA has not yet acted to approve Colorado'srevised
fugitive dust regulation (Regulation No. 1-II.D.) or
its gasoline vapor control regulation (Regulation No.7).
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In these areas EPA has enforceable rules which differ
from Colorado's.

In addition, EPA. has disapproved portions of the
State's control strategy, has promu:-.ated certain sub-
stitute portions to. the State Implementation Plan, and
has imposed other requirements.

On November 7, 1973 the Administrator required
Colorado to develop land use and transportation controls
in order to attain and maintain the federal ambient air
standards for photochemical oxidants and carbon monoxide
in the Denver Metropolitan Air Quality Control Region.
38 Federal Register 30821. Specified measures called
for the adoption of legislation and regulations for
inspection and maintenance of emission .control systems
on automobiles manufactured after 1967, retrofit air
pollution control devices to be installed on automObiles
of model years 1968 through 1974, designation of bus and
carpool lanes, limitations on construction of new parking
facilities, restriction of on street parking, and high
altitude tuning specifications. 40 C.F.R. 52.326.. To
date, implementation by Colorado has consistcd cf a car-
pooling planning regulation (Reg.No. 9), some mass
transit improvement by RTD, and establishment of bike
paths and several exclusive-bus and car pool lanes by
the City and County of Denver.

EPA takes the view iat it 1-142 outhority under the
Clean Air Act to comr-A. states to aollt 1aWs, regulations,
and rrocm- necessary to implemenL the transportation
contro; plan. One circuit court has partially adopted
this view, insofar as construction of bus lanes, purchase
of additional buses, and registration of cars that comply
with federal inspection/maintenance and retrofit regulations
promulgated by the Administrator is concerned. Common-
wealth of Virginia v. Train,(521 F.2d 971 (D.C.CIF7)77
At the same time, the District of Columbia circuit also
ruled that EPA cannot require states to enact specific
legislation carrying out transportation controls or to
compel them to administer and enforce inspection/maintenance
and retrofit programs. Train v. District Court,(521 F.2d 971
(D.C. Cir.)). Two other circuit courts have ruled that
EPA cannot sanction a state for failure to implement a
transportation control plan, since the Administrator's
only option under the Clean Air Act is to adopt regulations
and enforce them through his enforcement powers. Environmental
Protection A encv v. Brown,(521 F.2d 827 (9th Cir.));
EPA v. Mary an , 4 U.S.L.W. 2153 (4th Cir.)). As titled

fHese four cases are now before the United States
Supreme Court on grant of certiorari, 44 U.S.L.W. 3681.

The Administrator has also disapproved Colorado's
control strateky for failure-to adopt significant deterioration
regulations for control of particulates and sulfur dioxide

9.
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throughout the State, 40 Federal Register 25007 (June 12,
1975) and has substituted regulations which the Administrator
promulgated on a nationwide basis in December of 1974.
40 C.F.R. 52.21. These regulations apply to certain types
of stationary sources such as power plants, petroleum
refineries, coal cleaning plants, portland cement plants,
fuel conversion plans, phosphate rock crushing plants and
large municipal incinerators, among others. The regulations
ptescribe three categoriet of ambient air increments which
apply to prevent or restrict the location of new sources
in varying degrees which depend upon the classification
of the geovaphical area in question. One of the categories
would allow nollution up to the secondary ambient air
quality standards; consequently, Colorado has joined New
Mexico and Wyoming in a lawsuit seeking to declare that
portion of the regulations as invalid, as well as another
portion which allows EPA to review and determine whether
the State has properly classified all land within its
boundaries.

On December 13, 1975 the Commission published regulations
now in effect which apply stringent ambient air increments
for sulfur dioxide in the State and is enforcing them through
the new source permit program. In some respects these
standards are more stringent than those specified in the
EPA regulations. However, it is clear from a recent Supreme
Court case that the Administrator may approve,as part of
the State Implementation Plan, requirements which are more
stringent than those necessary to meet the basic requirements
of the Clean Air Act. Union Electric v. Environ-
mental Protection Agency, 44 U.S.L.W. 0 (June 25, 1976).
This repeats the principle of Train v. Natural Resources
Defense Council, 95 S. Ct. 1470 (1975) that the states
are principally responsible for their air quality, so long
as the minimum standards of the Clean Air Act are met.
The Court has held, however, that the states cannot subject
federal facilities to permit and enforcement procedures,
but they may bring a citizen's suit under the Clean Air
Act to require a federal facility to comply with emission
standards. Hancock v. Train, 96 S. Ct. 2006 (1976).
Since the prevention of significant deterioration program
by the states basically utilizes a permit program for
control within the ambient air increment, it appears that
che federal government will have to administer a pre-construction
review program of its own for federal facilities cr face
suits by states under the Clean Air Act to uphold that
Act.

Another area in which the Administrator has promulgated
regulations for Colorado is the field of indirect source
controls. On February 25, 1974, 39 Federal Register 7280,
EPA disanproved the plan in part and-substituted regulations
which apply to new highway and airport construction. 40C.F.R.
52.22 (b), (c), (d), (e) and (f). EPA has also promulgated
regulations which control construction of other indirect
sources, such as shopping centers and parking lots, but
suspended their effect.
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Of the eight air quality control regions in Colorado,
five are in excess of the primary ambient air standard
for particulate matter and another is in excess of the
secondary standard. One region (Denver) is in excess of

primary standards for the automobile related pollutants,
tvdroLarbons and carbon monoxide. Colorado has designated
five areas of the State as air quality maintenance areas
for the purpose of formulating revised control strategies
aimed Jt attaining and maintaining federal standards.
A difficult problem has been the contribution of dust
sources to the airborne particulate load.

7. Anticipated Regulations

As of April 1976, seven of the nine commissioners
had been appointed to the Commission within a year's time.
This "second generation" Commission faces the difficult
task of formulating a program for Colorado in the area
of transportation control and energy development. Heretofore,
as in other parts of the country, air pollution control
has focused on existing stationary sources. The effort
has been development and application of technology to
roll back pollutant emissions. In the face of gains
from such rollback is the pressure of development which
portends additional automobiles,and facilities of a size
and nature heretofore unknown in Colorado. At present,
apart from the siting authority inherent in the zoning
laws of local government and the ability of the Land Use
Commission to request designation of certain areas for
particular purposes, the air pollution and water pollution
permit systems are the only siting mechanisms available
to the State. Inevitably,the Commission must seek out
the best meteorological, medical, scientific, technical,
social and economic information it can obtain. And, somehow,
in the midst of all this, the Commission must also con'Sider
purely aesthetic values which preserve to the citizens of'
Colorado the beauty and the glory that preceded them. So
much, then, is said so simply in the Commission's ambient
air regulation for sulfur dioxide which classifies most
of the State as pristine until a request for redesignation
is recieved and a public hearing is held in the affected
area to consider:

(1) growth anticipated in the area,(2) the social,
environmental and economic effects of such redesig-
nation upon the area being proposed for redesignation,
and (3) any impacts of such proposed redesignation
upon regional, state or national interests.

B. The Enforcement MechE-dsm
1. Notice of Violatri ,cia-Cease ard Desist Order

.The enforcement mechanism for existing sources is
contained in 25-7-113. Upun learning of emission control violatiol

4 1 1
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the Division must issue a notice of violation to any
person responsible for the violation and attempt to obtain
voluntary compliance. The definition of "person" which
is subject to enforcement includes any individual or
legal entity whatsoever, including any governmental
entity. 25-7-103(12). If the violation continues or
is repeated the Division, no later than six months
after the original notice of violation, must issue a
cease and desist order requiring compliance within a
time which may be set by the Division not to exceed
another six months. 25-7-113(3).

2. Administrative Revievrof Cease and Desist Orders;
Variance Requests.

Any challenge to a cease and desist order must
be filed, within twenty days of its receipt, with the
Commission or the Air Pollution Variance Board, if the
occulrence of a violation is to be challenged. If only
a variance is sought, the petition may be filed thirty
days prior to the effective date of the cease and
desist order. 25-7-113(4). Both the Commission and
the Variance Board have authority to determine whether
the violation occurred and whether a variance should be
granted, 25-7-113(4) & 115, but usually the Commission
refers a hearing request under the enforcement provisions
to the Variance Board. The filing of a hearing request
stays the cease and desist order pending final determin-
ation.25-7-113(4)(c).

The Variance Board has considered requests for
variances even though the person making the request was
not cited by the Division. However, ,then the person has
been cited for a violation, it is the ?olicy of the
Board to determine whether a violation occurred before
it will reach the question of granting a variance. This
accords with the Act since a person who receives a cease
and desist order is entitled to only one administrative
hearing on the order.25-7-113 (4)(b). If a person does
not challenge the Division's finding that a violation
occurred, he most likely has waived his right to do 21
and may not be able to raise the issue in any court action
for failure to exhaust his administrative remedies.

By Common Provisions Regulation §II.J., any request
for a variance hearing, whether or not it results from
an enforcement order of the Division, must be accompanied
by a compliance plan which contains a detailed schedule
for abating any violation that may exist. With its technical
background, the nine member Variance Board has primary
interest in seeing that proper control devices are designed
and constructed so that full compliance will be acheived
by the time the variance expires.

412
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3. Circumstances For Granting Variances

The Variance Board or the Commission may suspend
or modify the enforcement of any regulation or order
issued under the the Act when it determines that control
techniques are not available or campliance would create
an unreasonable econamic burden. However, in doing so,
it must determine that the variance would be consistent
with the legislative declaration. 25-7-115(1). The
variance must be granted if compliance would result in
an arbitrary and unreasonable taking of property or the
closing of a business,unless a sufficient corresponding
public benefit would result. 25-7-115(2). Any variance
may be limited in time and under such conditions as the
Board or Commission may specify. 25-7-115(4).

4. Termination of the Variance

A variance may be terminated or modified after a
hearing by the Commission or the Variance Board.25-7-115(3).
However, the variance becomes null and void if a person
fails to meet any of its conditions without prior approval
of the Board or Commission. 25-7-115(4). A variance
granted by the Board may be reviewed and reversed by
the Commission if the Commission concludes, within thirty
days of its issuance, that the variance interferes with
the objectives set forth in the legislative declaration
and then, on request of the variance applicant, holds
a hearing on the matter. 25-7-116(9).

Since a variance has the effect of staying a cease
and desist order, the termination of a variance revives
the enforceability of thp order.

5. Judicial Review of a Finding of Violation or a
Variance Decision

Any final order of the Division, Commission, or
Variance Board is reviewable by petition filed within
twenty days in the district court where the air contami-
nation source is located. The administrative determination
or order is automatically stayed pending decision of the
court. 25-7-117. The Division has the same rights to
judicial review as any other party. 25-7-116(2).

6. Compliance Inspections

By 25-7-106(6) and Common Provisions Regulation
§Il.C the Division may require the owner or operator
of any source to conduct performance tests for the
purpose of ascertaining compliance with emission control
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regulations. In addition, the Division may enter upon
private property to conduct compliance investigations.
However, if consent to enter is refused, the Division
must obtain a warrant. 25-7-110(2)(c). Since the
warrant is required by statute when consent is denied,
it must be obtained despite the ruling in Air Pollution
Variance Board v. Western Alfalfa Cor oratI5E, 416 U.S.
861 (1974), that, under thTaiiii view doctrine, inspection
of a visible smoke plume may take place on publicly ac-
cessible portions of private property even when consent
is denied.

The Colorado Court of Appeals, on remand from the
United States Supreme Court in the Western Alfalfa case
held that state and federal due process reqUIETgEon-
temporaneous notice of administrative evidence gathering
when the evidence "by its nature exists only temporarily"
or "can be preserved only through the subjective obser-
vations" of an agency employee(the inspection consisted
of opacity readings to ascertain compliance with that
part of Regulation No. 1 which restricts visible emissions).
Western Alfalfa Corporation v. Air Pollution Variance

Board, 534 P. 2d 796 (1975), which is now awaiting decion
by the Colorado Supreme Court together with an appeal by
the Lloyd A. Fry Roofing Company from a jury decision in
which the State obtained a civil penalty of $41, 500.00.

7. Injunction and Civil Penalties

The Commission may institute an injunction proceeding
for violation of any final cease and desist order which is
not subject to a stay pending administrative or judicial
review. 25-7-118. The Divisionmay seek civil penalties
of up to two thousand five hundred dollars per day for
each day on which there occurs violation of a final cease
and desist order thich is not subject to a stay pending
administrative or judicial review. 25-7-119. Any source
which has not filed an air contaminant emission notice
as required by 25-7-112(1) is subject to a civil penalty
of up to one hundred dollars. The Colorado Air Pollution
Control Act does not provide for criminal penalties.
However, criminal penalties are prescribed in the motor
vehicle code for any person who tampers with a motor vehicle
emission control device or who drives an automobile knowing
that its emission control device has been tamperc.d with.
42-4-1210.

Any person who violates a local governmental emission
control regulation is subject to a civil penalty of not
more than three hundred dollars for each day of violation.
25-7-125(8).

The remedies provided in the Air Act are cumulative
and additional to all others that exist by law. Common law
,actions for nuisance are preserved. 25-7-123.

14.
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8. Emergency Powers

The Division has authority to seek immediate equitable
relief to prevent or abate air contamination which threatens
immediate danger to the public health. 25-7-111. Under the
same section the Division may also request the Governor
to declare an air pollution emergency and to invoke his
power to take all necessary steps.to protect the public
health. Neither consent nor a warrant is required to
inspect private property in an emergency situation. 25-7-
110(2)(c).

C. Public Participation in Air Pollution Control

1. Appearance at Rulemaking and Enforcement Proceedings

Any person may become a party to a Commission rule-
making proceeding by filing a counterproposal to the Commi-
ssion s proposed regulation not less than twenty days prior
to the hearing, 25-7-109(2), or by filing a written request
in conformance with 24-4-105(2) of the Administrative
Procedure Act. In accordance with 24-4-103(4) of the
Administrative Procedure Act, it is the Commission's prac-
tice to hear the comments of all citizens and organizations
nt the hearing whether or not they have requested to be
parties. However, non-party participants probably cannot
insist upon the right to cross-examination of witnesses.
See 25-7-109(3); 24-4-105(2). The Commission must send
its hearing notices together with copies of its proposed
regulations to all persons who file a written request to
receive such notices. 25-7-109(1).

In enforcement and variance proceedings the Variance
Board or the Commission, in their "sole discretion", may
admit as parties persons wim are "affected" by the pro-
ceedings but who are not otherwise adequately represented.
25-7-116(5). The language with respect to sole discretion
conflicts with the Administrative Procedure Act,. 24-4-105,
which requires that an affected person be admitted upon
proper written. request. Denial of a request for party
status may in certain circumstances raise due process
questions: The State Supreme Court has upheld the right
of the Variance Board to allow the intervention of citizen
groups in its sole discretion, Lloyd A. Fry Roofing Com an
v. Department of Health, supra, 179 Colo. at 233, 499 P.2d
at 1181, but has not been called upon to determine whether
denial of intervention might constitute a due process
violation in certain instances.

The procedural rules of the Variance Board require
a petition specifying reasons for seeking party status to
be filed seven days in advance of the hearing. Operational
Guidelines of the Air Pollution Variance Board,§§11 & 12.
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2. Additional Provisions for Public Participation

The Commission is required to hold an annual public
hearing in October for the purpose of taking public coment
and answering questions with respect to the air pollution
control program. Prior to this hearing the Commission
must issue a report to the public on the status of the
regulatory and enforcement program. 25-7-105(4) & (5).

On receiving a written and verified citizen com-
plaint, the Division must promptly investigate whether
any violation of an emission control regulation has occurred.
25-7-113(2).

In accordance with the Federal Clean Air Act, emission
data obtained by the Commission or Variance Board cannot
be kept confidential and must be made available for
inspection by the public. 25-7-129.

The Division must allow the public to inspect any
permit application and its accompanying data, as well as
che Division's analysis of the proposed project or activity.
25-7-112(4)(c).

Conclusion

The Colorado Air Pollution Control Act of 1970
is a comprehensive statute which weds technology and the
law. Taken together with local and federal air pollution
requirements, it presents a formidable and extremely
interesting field for the practitioner, with important
ramifications for the people of the State.
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Recent Developments -

Colorado Air Pollution Cases

On August 23, 1976 the Colorado Supreme Court
issued its decisions in Air Pollution Variance Board
of the State of Colorado v. Western Alfalfa Corporation,

Colo. P.2d (No. C-682, 8/23/76)
ariaEloyd A. Fry RoCTETHi Company v. The State of Colorado
Department of Health Air Pollution Variance Board,
Colo. P.2d (No. 27093, 8/23/76).

In Western Alfalfa a Colorado health inspector
had entered the premises of the company and took a series
of opacity readings which showed violation of the State's
visible emission standard. Two weeks later the Health
Department issued a cease and desist order based on the
opacity readings. The company first learned of the
inspection when it received the cease and desist order
requiring it to abate the violations. The United States
Supreme Court held that the plain view doctrine permits
an air pollution inspector to proceed without consent
or warrant onto the publicly accessible portions of
private premises for the purpose of observing emissions
from a smokestack. Air Pollution Variance Board v.
Western Alfalfa Corporation, 416 U.S. 861, 94 S.Ct. 2114,
40 L.Ed. 2d 607 (1974). .

On remand, following a subsequent decision of the
Colorado Court of Appeals, the Colorado Supreme Court
has now held that procedural due process and fundamental
fairness, under the United States and Colorado consti-
tutions, requires that notice of a visual opacity reading
must be given "within a reasonably short period of time
following the completion of the inspection." In so
holding, the court observed that opacity readings may
be affected by many variables such as wind speed and
direction, the time of day, the nature of the ambient
air conditions, and the position of the observer. The
court held that the opacity standard and its method of
application are constitutional, that opacit7 readings
can be the sole basis for a finding of violation, and
that the weight to be given to individual readings is
solely a matter for the trier of fact, whether a judi-
cial or administrative body. However, the court held
that failure to give reasonably prompt notice of inspec-
tion "reduced the ability of the company to offer
meaningful rebuttal evidence." Although the court
did not require prior or contemporary notice of the
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inspection since "surprise may play a crucial role in
the course of some inspections", the court said that
"[B]asic fairness is achieved in this context by deliver-
ing actual notice to a plant manager or officer or agent
thereof within a short period of time following the
inspection."

The court also held that "public enjoyment" of
air resources is a stated legislative objective of the
Colorado Air Pollution Control Act and that regula.tions
may be promulgated and enforced in order to achieve
"maximum visual clarity ... in any given air space."

In the Fry Roofing case, the Colorado Supreme
Court reviewed a judgment awarding the State an injunc-
tion and $41,500.00 in civil penalties for violation of
a cease and desist order which had required the company
to comply with the visible emission regulation of the
Air Pollution Control Commission. The court invalidated
seventy-seven citations for failure to give notice of
inspection required by Western Alfalfa but upheld six
citations where the plant manager had been handed a copy
of the inspector's opacity readings after the observations
had been completed. On that basis, the court upheld the
injunction which required Fry to install air pollution
control equipment acceptable to the Health Department
and the court or else close down the operations.

The court held that proceedings for injunction
and the collection of civil penalties under the Colorado
Air Act are equitable in nature, need not be tried to a
jury, and are civil, not criminal, in nature, and there-
fore not subject to the special procedural safeguards
attendant on a criminal proceeding. The court also
held that the Air Act authorized an injunction for
violation of a Health Department cease and desist order
and that irreparable injury need not be shown by the
State. The court said that "[A] violation of the air
quality standards embodies, in any case, sufficient
injury to the public interest to permit the injunctive
remedy." The court observed that the Colorado Air Act
was intended to "achieve the maximum practical degree
of air purity in every portion of the State." Fry had
argued that some demonstrable health effect or other
effect upon plants or animals must be shown.

As to Fry's defense that the plume contained visible
water which affected the validity of opacity readings,
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the court held that the weight to be given opacity
readings is the exclusive province of the trier of
fact. The inspectors had testified concerning their
instructions to read a "wet plume" beyond the break-
point where steam condensate evaporates back into
the ambient air. But the inspectors testified that
they had never seen a breakpoint in association with
the Fry plume. The court noted that the prevailing
ambient conditions at any given time may be such
that water vapor in a particular plume may not con-
dense so that it becomes visible.
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NATIONAL FLOOD INSURANCE PROGRAM1

Under the National Flood Insurance Program, HUD is

authorized to establish and carry out a national flood in-

surance program to enable all persons to purchase insurance

against loss from flood damage. 42 USCA §4001.

LAND USE CONTROLS

No flood insurance coverage shall be provided under

the program unless community adopts adequate land use

and control measures consistent with comprehensive criteria

for land management under 42 USCA §4102. 42 USCA §4022.

IDENTIFICATION OF FLOOD RISK AREAS

HUD is required to identify and establish flood

plain areas and flood risk zones within those areas.

42 USCA §4101.

LAND USE CRITERIA

HUD is required to develop comprehensive criteria

for adoption by local authorities which, to maximum extent

feasible, will:

"(1) constrict the development of land which
is exposed to flood damage where appropriate,
(2) guide the development of proposed construc-
tion away from locations which are threatened
by flood hazards,
(3) assist in reducing damage caused by floods, and
(4) otherwise improve the long-range land management
and use of floodprone areas,"

42 USCA §4102(c).
2

li'or good background statement of legislation history and purpose
see The Flood Disaster Protection Act of 1973, Barry Lee Myers,
BUSINESS LAW JOURNAL (Jan., '76)

2
See Exhibit A, Rules, Criteria for Land Management and Use
24 CFR 1910 (see also Proposed Criteria, Federal Register,
VoI. 40, No. 59) 422



PURCHASE OF FLOOD DAMAGED PROPERTY

HUD may purchase insured properties damaged by fl.:)od.

42 USCA §4103.

APPEAL OF HUD FLOOD ELEVATION DETERMINATION

Individuals and communities may appeal HUD determina-

tion of flood elevations established for land use purposes.

42 USCA §4104.

NOTICE TO BORROWER - HAZARD AREA

Financial institution required to give borrower

notice that property is located within special flood

hazard area. 42 USCA §4104a.

NOTICE TO COMMUNITY - SPECIAL FLOOD AREA

HUD required to notify communities of HUD iatifi-

cation of one or more areas of special flood hazards within

community. 42 USCA §4105.

SANCTIONS

Communities which do not qualify for the national

flood insurance program within one year after notification

or July 1, 1975, whichever is later, become subject to

sanctions of Act. 42 USCA §4105.

EFFECT OF NONPARTICIPATION

(a) Federal Assistance. No federal agency may

approme any financial assistance for acquisition or construc-

- 2 -
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tion purposes or, after July 1, 1975 in area identified

as having special flood hazard unless community is then

participating in flood insurance program.

(b) Financing. All federally regulated financial

institutions prohibited from making, increasing, extending

or renewing any loan secured by improved real estate or

mobile home located in designated special flood hazard unless

community is Lhen participating in flood insurance program;

except prohibition doesn't apply to loan made prior to

3/1/76 to finance acquisition of a previously occupied

home. 42 USCA §4106.

3
SUMMARY OF GUIDELINES

Introduction. The Flood Disaster Protection Act of

1973 requires the purchase of flood insurance on or after

March 2, 1974 as a condition of receiving any financial

assistance from a federal or federally related institution

for acquisition or construction in an identifiable flood

plain area having special flood hazards located within a

community participating_ in the National Flood Insurance Pro-

gram. After July 1, 1975 the requirements will apply to all

identifiable special flood hazard areas within the United

States.

Federal Assistance. Federal or federally related

financial assistance includes not only loans and guarantees

3Federal Re.gister, Vol. 39, 26186-93.
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such as FHA and VA but also any loan from a federally

insured or federally regulated institution such as commercial

banks.

Acquisition/Construction. Acquisition or construction

purposes include all forms of construction, reconstruction,

repair, or improvement to real estate whether or not the

value of the building is enhanced.

Emergency and Regular Programs. Communities entering

the National Flood Insurance Program generally do so in two

phases. First, they become eligible for sale of flood in-

surance through the emergency program. After the flood

insurance rate study has been completed and preliminary land

use plan submitted, a community enters the regular program.

Coverage. Limits of coverage under the emergency

program are $35,000.00 on single family dwellings, $100,000.00

on all other types of buildings, with $10,000.00 per building

available for residential contents and $100,000.00 per

building for contents of non-residential buildings. Limits

of coverage under the regular program are double those

stated for the emergency program.

Boundary and Rate Maps. The special flood hazard

areas are designated by the publication of flood hazard

boundary maps. Upon acceptance in the regular program,

tbe rate map is published.

425
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Buildings Covered. All types of industrial, commer-

cial, and agricultural buildings are covered (any walled

or roofed structure). Each structure must be separately

covered. Exception: single family may include 1.07 on

appurtenances. Mobile hames are eligible if on foundations,

either permanent or not, and either with or without wheels.

Condaminiums are treated as single family if traditional

townhouse or row house. Highrise or vertical condominiums

are eligible as a unit. Condominium unit owners are entitled

to purchase individual contents coverage
. Hame improvement

loans are also withim the requirements of the law.

Secondary Market: FDIC, Federal Reserve Board and

Comptroller have construed term financial assistance to

include only origination of mortgage loans and not the pur-

chase of loans in the secondary market.

Assumption of a loan does not require the purchase

of flood insurince. However, any subsequent extension,

increase, or renewal, flood insurance is required if the

insurance purchase requirement has become applicable to the

property.

Personal Property. Flood insurance is required on

personal property only when the loan from a private lender

involves not only a security interes-, in the personal

property but also a security interest in real estate or

426
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a related real estate loan is extended or refinanced

at the same time as the personal property loan.

Private Loans. Private loans for personal property

that do not involve direct or indirect federal assistance

or loans on real estate are not subject to the federal

insurance purchase requirement.

Identification of Hazard Area. The burden of

determining the location of the real property to be

financed is on the lender and cannot be discharged by

obtaining documentation from the borrower. An appraisal or

personal verification is suggested. Lenders decision as to

location of property made in exercise of due diligence

and good faith is final.

TIMETABLE FOR INSURANCE REQUIREMENTS. Prior to July 1,

1975 insurance purchase requirements exist when:

1. Property is located in formally identified special

flood hazard areas, (i.e., areas where boundary maps have

been issued), and

2. The community is participating in the program

and flood insurance is being sold on properties in the

area at the time of closing or commitment.

Subsequent to July 1, 1975 or one year after notifica-

tion, whichever is later, no loan may be made in areas

identified as having special flood hazard unless community

- 6 -
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is participating in flood insurance program. See 42 USCA §4105.

Suspension. If community is suspended from the

program, the loan may not be increased, extended, 6r other-

wise modified.

Notification to Borrower. Bank must notify borrower

as soon as possible and not less than ten (10) days in

advance of closing that property is in flood hazard area.

The bank, prior to closing, shall obtain a written acknow-

ledgement from borrower that he realizes that property is in

a special flood hazard area.

Suggested guideline is that lender provide notice

to borrower through loan approval or commitment that

if flood insurance purchase requirement is applicable on

date of closing it will be implemented provided that

the status does not change thirty (30) days after loan

approval or commitment.

Amount. Flood insurance is required in the amount

of the loan or the maximum amount available under the

program, whichever is less. However, may reduce for land

value. Lender has no obligation to increase when community

enters regular program. (See Coverage above.)

Documentation. Federal supervisory instrumentali-

ties will require lender to have copy of policy endorsed

7
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to show lender as beneficiary. It appears that at time of

closing, a copy of the policy application together with

proof of payment will suffice since there is a fifteen (15)

day waiting period for issuance of policy.

As to construction, proof not required until first

funds disbursed. Lenders are required to determine renewal

and maintenance during duration of loan. Lender will

have option of renewing policy or calling loan.

Security Interest and Additional Security. The in-

surance requirement pertains to the making, increasing,

extension, or renewal of a loan secured by improved real

estate in an identified hazard area. Therefore, insurance

not required if security interest not taken. On the other

hand, if security interest taken only as additional

security and not in connection with adjustment in real estate

loan, the insurance requirement does not apply. (However,

definitive ruling from HUD has not been issued on these

points as of this date.)

Status Flood Hazard. Monthly listings of

community status issued by HUD. More current information

can be obtained from Serv-Icing Agent, CNA Insurance Company.

Summary of status (see Exhibit B attached for listing):

Total in Program 163

Regular 9

Emergency 154

With Hazard Area Identified 126

Withdrawn 2
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3535(d); sec. 1308. 112 Stat. 575; 42 U.S.C.
4013; seo. 1381. 33 Stat. 587; 42 U.B.O. 4102.

Born= : The provisions of this Part 1910
appear at 38 P.R. 24782, Dec. 22. 1971, unless
otherwise noted.

Subpart ARequirements for Land
Use and Control Measures

1910.1 Purpose of subpart.
(a) Section 1315 of the Act provides

that flood insurance shall not be sold or
renewed under the program within a
community after December 31, 1971.
unless the community has adopted ade-
quate land use and control measures con-
sistent with Federal criteria. Responsi-
bility for establishing such criteria Is
delegated to the Administrator.

(b) This subpart sets forth the cri-
teria developed in accordance with sec-
tion 1361 of the Act by which the
Administrator will determine the ade-
quacy of a community's land use and
control measures. These measures must
be applied uniformly throughout the
community to all privately and publicly
owned land within flood-prone or mud-
slide areas. Except as otherwise provided
in § 1910.5, the adequacy of such meas-
ures shall be determined on the basis of
the standards set forth in 1 1910.3 for
flood-prone areas and in 1 1910.4 for
mudslide areas.

(c) Nothing in this subpart shall be
construed as modifying or replacing the
general requirement that all eligible com-
munities must take into account flood
and mudslide' hazards, to the extent that
they are imown, in all official actions re-
lating to land use and control.
§ 1910.2 Minimum compliance with

land management criteria.
(a) A flood-prone community which

becomes elieble for sale of flood insur-
ance prior to December 31, 1971. must
have land use and control measures in
effect by that date which at least meet
the requirements of § 1910.3(a) in order
to remain eligible after that date. In ad-
dition, the community must meet the
respective requirements of § 1910.3 (b),
rc), (d), or (e', within 6 months from
thr date it receives tne data required for
compliance with the applicable para-
graph or by December 31, 1971, which-
ever is later.

(b) A flood-prone cormnunity apply-
ing for flood insurance eligibility after
December 31, 1971, must meet the stand-
ards of § 1910.31a) in order to become

eligible. Thereafter, the community will
be given a period of 6 months from the
date it receives the data set forth in
6 1910.3 (b). (c), (d), or (e) in which
to meet the requirements of the appli-
cable paragraph.

(c) A mudslide-prone communitqf
which becomes eligible for sale of flood
insurance prior to December 31, 1971.
must have land use and control measures
in effect by that date which meet the
requirements of § 1910.4(a) to remain
eligible after that date. In addition, the
community must meet the requirements
c § 1910.4(b) within 6 months after the
date its mudslide areas having special
mudslide hazards are delineated or by
December 31. 1971. whichever is later.

(d) A mudslide-prone community ap-
plying for flood insurance eligibility after
December 31, 1971, must meet the stand-
ards of 1 1910 4(a) in order to become
eligible for such insurance. Thereafter,
the community will be given a period of
6 months from the date the mudshrie
areas having special mudslide hazard%
are delineated in which to meet the re-
quirements of 1 1910.4 (b) . -

(e) Communities identified in Part
1915 of this subch.apter as containing
both flood plain areas having special
flood hazards and mudslide areas having
special mudslide hazards must adopt
land use and control measures for each
type of hazard-Consistent with the re-
quirements of H 1910.3 and 1910.4.

(f) Local flood and mudslide land use
and control measures should be sub-
mitted to the State coordinating agency
designated pursuant to 1 1910.25 for its
advice and concurrence. The submission
to the State should clearly describe pro-
posed enforcement procedures.

(g) The community official responsible
for submitting annualkeports to the Ad-
ministrator pursuant to I 1909.22(b) (2)
of this subchapter shall also submit
copies of each annual report to any State
coordinating agency and to other appro-
priate State and local bodies, and shall
inform the Administrator of the agen-
cies to which the annual reports are sent.
§ 1910.3 Requirod land use and con-

trol measures for flood.prone areas.
The Administrator generally will pro-

vide the data upon which land use and
control measures must be based. If the
Administrator has not provided suffi-
cient data to furnish a basis for these
measures in a particular community, the
community may Initially use hydrologic
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and other data obtained from other Fed-
eral or State agencies or from consulting
services, pending receipt of data from
the Administrator. However, when spe-
cial hazard area designations and water
surface elevations have been furniehed
by the Administrator, they shall apply. In
all cues the minimum requirements gov-
erning the adequacy of the land use and
control measures for flood-prone areas
adopted by a particular community de-
Pend on the amount of technical data
formally provided to the community by
the Administrator. Minimum standards

fweverevtu.4 for communities are as follows:
(a) When the Administrator has not"Pro%ra,on defined the special flood hazard areas

within a community, has not provided
water surface elevation data, and/or has
'not provided sufficient data to identify
the floodway or coastal high hazard area,
the community must

(1) Require building permits for all
proposed construction or other improve-
manta in the community;

(2) Review all building Permit appli-
cations for new construction or substan-
tial improvements to determine whether
proposed building sites will be reasonably
safe from flooding. If a ProPosed building
site is in a location that has a flood
hazard, any proposed new construction
or substantial improvement (including
prefabricated and mobile homes) must
(I) be designed (or modified) and
anchored to prevent flotation, collapse,
or lateral movement of the structure, (n)
use construction materials and utility
equipment that are resistant to flood
damage, and (Ili) use construction
methods and practIces that will minimize
flood dainage;

(3) Review subdivision proposals and
other proposed new developments to as-
sure that (i) all such proposals are con-
sistent with the need to minimize flood
damage. (U) all public utilities and fa-
cilities, such as sewer, gas, electrical, and
water systems are located, elevated, and
constructed to minimize or eliminate
flood damage, and (ill) adequate drain-
age is provided so as to reduce exposure
to flood hazards; and

(4) Require new or replacement wuter
supply systems and/or sanitary sewage
systems to be designed to minimize or
eliminate infiltration of flood waters into
the systems and discharges from the sys-
tems into flood waters, and require on-
site waste disposal systems to be located
so as to avoid Impairment of them or

contamination from them during
flooding.

(b) Whenthe Administrator has iden-
tified the flood plain area having sPecial
flood hazards, butshas produced neither
water surface elevation data nor data
sufficient to identify the floodway or
coastal high hazard area, the minimum
land use and control measures adopted
by the community for the flood plainmust

(1) Take into account flood plain man-
agement Programs, if any, already in ef-
fect in neighboring areas;

(2) Apply at a minimum to all arena
idertifled by the Administrator az flood
plain areas having special flood hararda;

(3) Provide that within the flood plain
area having special flood hazards, the
laws and ordinances concerning land use
and control and other measures designed
to reduce flood losses shall take prece-
dence over NV conflicting laws, ordi-
nances, or codes;

(4) Require building permits for all
proposed construction or other improve-
ments In the flood plain area having
special flood hazards:

(5) Review building permit applica-
tions for major repairs within the flood
plain area having special flood hazards
to determine that the proposed repair
(1) wee conatructon materials and
utility equipment that are resistant to
flood damage, and (11) uses construction
methods and practloes that will minimize
flood damage;

(6) Review building permit applica-
tions for new constructlon or substanUal
improvements within the flood plain area
having special flood hazards to assure
that the proposed construction (includ-
ing prefabricated and mobile homes) (1)
is protected against flood damage, (U) is
designed (or modified) and anchored to
prevent flotation, collapse or lateral
mOvement of the structure, (Lil) uses
construction materials and utility equip-
ment that are resistant to flood damage,
and (iv) uses construction methods and
Practices that will minimize rood
damage;

CD Review subdivision proposals and
other proposed new developments to as-
sure that (1) all such proposals are eon-
slatent with the need to minimize flood
damage, (ii) all public utilities and fa-
cilities, such as sewer, gas, electrical, and
water systems are located, elevated, and
constructed to minimize or eliminate
flood damage, and di) adequate drain-.
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age is provided so as to reduce exposure
to flood hazards; and

(8) Require new or replacement water
supply systems and/or sanitary sewage
systems to be designed to minimize or
eliminate infiltration of flood waters into
the systems and discharges from the sys-
tems into,.flood waters, and require on-
site waste disposal systems to be located
so as to avoid impairment of them or
contamination from them during flood-
ing.

(c) When the Administrator has iden-
tified the flood plain area having special
flood hazards, and has provided water
surface elevations for the 100-year flood,
but has not provided data sufficient to
identify the floodway or coastal high
hazard area, the minimum land use and
-control measures adopted by the com-
munity for the flod plain must

(1) Meet the requirements of para-
graph (b) of this section;

(2) Require new construction or sub-
stantial improvements of residential
structures within the area of special
flood hazards to have the lowest floor
(including basement) elevated to or
above the level of the 100-year flood;

(3) Require new construction or sub-
stantial improvements of non-residential
structures within the area of special flood
hazards to have the lowest floor (includ-
ing basement) elevated to or above the
level of the 100-year flood or, together
with attendant utility and sanitary facili-
ties, to be floodproofed up to the level of
the 100-year flood; and

(4) In riverine situations, provide that
until a floodway has been designated, no
use, including lend fill, may be permitted
within the flood plain area having special
flood hazards tmless the applicant for the
land use ha4 demonstrated that the pro-
posed use, when combined with all other
-existing anti anticipated uses, will not in-
crease the water surface elevation of the
100-year flood more than 1 foot at any

Rie%alav ---,.'"(in dt). When the Administrator has iden-
tified the riverine flood plain area having

1151/ Oc3VO Wk special flood hazards, has provided water
surface elevation data for the 100-year
flood, and has provided floodway data,
the land use and control measures
adopted by the community for the flood
plain must--

(1) Meet the requirements of para-
graph (b) of this section;

(2) Require new construction or sub-
stantial improvements of residential
structures within the area of special flood

1910.3

hazards to have the lowest floor (includ-
ing basement) elevated to or above the
level of the 100-year flood.

(3) Require new construction or sub-
stantial improvements of nonresidential
structures within the area of special
flood hazards to have' the lowest floor
(including basement) elevated to or
above the level of the 100-year flood or,
together with attendant utility and
sanitary facilities, to be floodproofed up
to the level of the 100-year flood;

(4) Designate a floodway for passage
of the water of the 100-year flood. The
selection of the iloodway shall be based
on the principle that the area chosen for
the fioodway must be designed to catry
the waters of the 100-year flood, with-
out increasing the water surface ele-
vation of that flood more than 1 foot at
any point;

(5) Provide that existing noncon-
forming uses in the floodway shall not
be expanded but may be modified, al-
tered, or repaired to incorporate flood-
proofing measures, provided such
measures do not raise the level of the
100-year flood; and

(8) Prohibit 1111 or encroachments
within the designated floodway that
would impair its ability to carry and
discharge the waters resulting from the
100-year flood, except where the effect
on flood heights is fully offset by stream
improvements.

(e) When the Administrator has
identified the coastal flood plain area
having special flood hazards, has pro-
vided water surface elevation data for the
100-year flood, and has identified the
coastal high hazard area, the land use
and control measures adopted by the lo-
cal government for the flood Plainmust

(1) Meet the requirements of para-
graph (b) of this section;

(2) Require new construction or sub-
stantial improvements of reaidential
structures within the area of special
flood hazards to have the lowest floor
(including basement) elevated to or
above the level of the 100-year flood;

(3) Require new construction or sub-
stantial improvements of nonresidential
structures within the area of special
flood hazards to have the lowest floor
(including basement) elevated to or
above the level of the 100-year flood or,
together with attendant utility and
sanitary facilities, to be floodproofed up
to the level of the 100-year flood;
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(4) Provide that existing uses located
on land below the elevation of the 100-
year flood in the coastal high hazard
area shall not be expanded; and

(5) Provide that no land below the
level of the 100-year flood in a coastal
high hazard area may be developed un-
less the new construction or substantial
improvement (1) is located landward
of the reach of the mean high tide, (11)
Is elevated on adequately anchored piles
or columns to a lowest floor level at or
above the 100-year flood level and se-
curely anchored to such piles or columns,
and (UV has no basement and has the
space below the lowest floor free of ob-
structions so that the impact of ab-
normally high tides or wind-driven water
is minimized.
(36 FR 24762, Dec. 22, 1971, u amended at
88 PR 1001, Jan. 0, 1973)

§ 1910.4 Required land use and control
measures for mudslide areas.

The Administrator generally will pro-
vide the data upon which land use and
control measures must be based. If the
Administrator has not provided sufficient
data to furnish a basis for these meas-
ures in a particular community, the com-
munitz may initially use geologic and
other data obtained from other Federal
or State agencies or from consulting
services, pending receipt of data from
the Administrator. However, when spe-
cial hazard area designations and other
relevant technical data have been fur-
nished by the Administrator, they shall
APPLY. In all cases the minimum require-
ments governing the adequacy of the land
use and control measures for mudslide-
prone raeas adopted by a particular com-
munity depend on the amount of tech-
nical data formally provided to the
community by the Administrator. Mini-
mum standards for communities are as
follows:

(a) When the Administrator has de-
termined that a community is subject to
mudslides but has not yet identified any
area within the community as an area
having special mudslide hazards, the
community must

(1) Require the issuance of a permit
for any excavation, grading, fill, or con-
struct'on in the communl.y; and

(I. Require review of each permit ap-
plication to determine whether the pro-
posed site and improvements will be
reasonably safe from mudslides. If a
proposed site and improvements are in
a location that may have mudslide haz-

GPO 1975-677 105 VIII 328
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ards, a further review must be made by
persons qualified in geology and soils
engineering; and the proposed new con-
struction, substantial improvement, or
grading must (1) be adequately protected
against mudslide damage and (11) not
aggravate the eidsting hazard.

(b) When the Administrator has de-
lineated the mudslide areas having spe-
cial mudslide hazards within a commu-
nity, the community must (1) meet the
requirements of paragraph (a) of this
section and (2) adopt and enforce as a
minimum within such ar-.:s or areas the
provisions of the 1970 edition of the
Uniform Building Code, sections 7001
through 7008, and 7008 through 7015. The
Uniform Building Code is published by
the International Conference of Building
Officials, 50 South Los Robles, Pasadena,
CA 91101.
(36 FR 24762, Dec. 22, 1071, sa amended at
38 PR 1001, Jan. 8, 19731

§ 1910.5 Exceptions because of local
conditions.

(a) The requirement that each com-
munity must have adopted adequate land
use and control measures (consistent
with the criteria set forth in this sub-
part) on or before December 31, 1971,
is statutory and cannot be waived. How-
ever, the Administrator recognizes that
exceptional local conditions may render
the adoption of a 100-year flood standard
or other standards contained in this sub-
part premature or uneconomic for a par-
ticular community. Consequently, to meet
the December 31, 1971, statutory dead-
line, a community may elect standards
of protection which do not fully meet the
requirements of t 1910.3 or I 1910.4, sub-
ject to the provisions of this section.

(b) All local land use and control
measures intended to meet the require-
ments of this subpart shall be submitted
to the Administrator after their adop-
tion. If the adopted ordinances appear to
reflect compliance with the requirements
of this subpart, they will initially be ac-
cepted by the Administrator (without
detailed examination) in satisfaction of
such requirements, and the sale of flood
insurance will be continued or approved
for the community submitting them. If
the Administrator subsequently deter-
mie es that the adopted land use and
control measures are inadequate, either
in general or in some particular aspect,
he may require their modification within
a specified period of time to meet the
requirements of this subpart as a condi-
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commuNiTms Akf TN THE EMERGENCY PROGRAM UNLESS DESIGNATED (R) FOR REGULAR
' UNINCORPORATED AREAS ONLY

COMMUNITY COLORADO.
NUMBER NAME HAZARD AREA IDENTIFIED

000163A FORT LUPTON. CITY OF (WELO CO.)

080081A FOUNTAIN. CITY OF (EL PASO CO.)

000087 FREMONT COUNTY
060194 FRUITA. TOWN OF (MESA CO )
060205 OARFIELO 00UNTY
760035 GEORGETOWN. TOON OF (CLEAR CREEK CO.) (CLEAR

MAY
JUNE
JUNE

OCTOBER
AUGUST
JANUARY

31.
11,
21,
24.
18.
24.

1974
1978
1974
1975
1974
1975

ANO

AND

CREEK CO.)
080071A GLENWOOD SPRINGS. CITY OF (GARFIELO 00.) MARCH 01, 1974 AND

NOVEMBER 14. 1276
060090 GOLOEN CITY OF (JEFFERSON CO.)
080144 GRANADA TOWN OF (PROWERS CO.) JULY 16. 1975
080184A GREELEY. CITY OF (WELO CO.) MARCH 03. 1974 ANO

FEBRUARY 28. 1975
O8O062A GREEN MOUNTAIN FALLS. TOWN OF (EL PASO CO ) AUGUST 30. 1974 AND

OECEMBER 12. 1978
080195 GREENWOOD VI:LAGE, CITY OF (ARAPAHOE CO.) DECEMBER 27. 1974
080078 GUNNISON COUNTY JANUARY 03, 1975
060080A GUNNISON. CITY OF.(GONNISON CO.) MARCH 22, 1974 AND

DECEMBER 26. 1976
0804013 HAXTUN, TOWN OF (PHILLIPS CO.) MAY 10, 1974 AND

AUGUST 22. 1976
07.0157A HAYDEN TOWN OF (ROUTT CO.) JUNE 28. 1974 AND

MAY 21. 1978
080081 HINSOALE COUNTY
.+60145A HOLLX, TOWN OF iPROWERS CO ) MAY 17. 1974 ANO

JANUARY 16. 1976
00014tA HOLYOKE. TOWN OF (PHICLIPS CO JUNE 26. 1074 AND

JANUARY 09. 1970
060206 HOERFANO 00UNTY
060108A HuGO, TOWN OF (LINCOLN CO ) MAY 31, +974 ANO

SEPTEMBER 26. 1975
O60038A IDAHO SPRINGS. CITY OF (CLEAR CREEK CO.) JUNE 14. 1174 AND

FEBRUARY 06. 1978
'1802115 JAMESTOWN TOWN OF (BOULDER 00.) JULY 11. 1975
0A0067 JEFFERSON COUNTY NOVEMBER 22. 1974

U60182A JULESBURO. TOWN OF (SEDCWICK CO.) MAY 24, 1974 AND
FEBRUARY 20. 1970

060011 6A LA JARA. TOWN OF (CONEJOS 00.) (R)
060133 LA JUNTA, CITY OF (OTERO CO.) APRIL 12, 1974
080097 LA PLATA COUNTY
060188A LA SALLE, TOON OF (WELO CO.) MAY 17. 1974
11e0064 LA VETA. TOWN OF 04WERFANO CO ) DECEMBER 27. 1974
0500284 LAFAYETTE, CITY OF (BOULOER CO.) MAY 24. 1974 ANO

JANUARY 16. 1978
0110082 LAKE CITY, CITY OF (HINSOALE CO.)
085075 LAKEW000. CITY OF (JEFFERSON CO.) (R) JULY 21. 1972
u8ol46 LAMAn, CITY OF (PROWERS CO.) MARCH 22. 1974
0E1101 _ARIMER COUNTY DECEMBER 27, 1974
080105 LAs ANIMAS COUNTY
000022 LAS ANIMAS. CITY OF (BENT CO.)
0501098 :IRON. TOWN OF (LINCOLN CO ) JUNE 28. 1974 ANO

JANUARY 18. 197800:!7A LITTLETON CITY OF (ARAPAHOE CO.) FEBRUARY 01. 1974 AND
APRIL 23, 1978

080027 LONGMONT, CITY OF (BOULDER CO.) OCTOBER 26, 1973
0850768 LOUISVILLE, CITY OF (BOOLCER CO.) (R) MAY 04. 1973
080103 LOVELAND, CITY OF (LARINER CO.) MAfK94 Cl. 1274
080029A. IYONS. TOWN (BOULDER CO ) OECEMBER 28, 1973 ANO

APRIL 02, 1978
06tit234 MANGOS, TOM') OF (MONTEZUMA GO.) MAY 17, 1974
08j083A MANITOU SPRINGS. CITY 017 (al_ PASO CO.) MARCO 29. 1274 ANO

08,,1348 14+NZANOLA. TOWN OF (OTEPO CO.) (R1
FEBRUARY 21, 1975

080.97 MARBLE. TOWN OF (OUNNISON CO )
0801514 MEEKER. 11,WN OF (..TIO BLANCO CO.) JUNE 28. i974 ANO

APRIL 09, 19780cm.I5 MESA COUNTY ° OCTOBER 18. 1974
1100'!87A MILL:XEN, O1WN OF'WELD CO ) MAY 17. 1974 AND

MARCH 12, 1078
0860534 UTNTON, T,IWP1 OF C740,1: ) AUUJST le. 1974 sNO

APRIL 00. 1976080170 moFFAT cOtpeTY
000155 MONTE VISTA. CITY OF (PIo :PANCE CO ) FEBRUARY 01, 1974
Ja62S5 thl,..TFZUmA
()kj124 MONT,IPSE ,7,0,./141-! AUGUST 1974U80125A moNTRnsE CITY OF (MONTR0,1-1 00 ) FEBRUARY 15. 1904 AND

APRIL 30. 1976
0W.0:64 moNUMENT. TOPPN )F (Et PASO CO.) MAN 24. 1971
081:02A MU-THISON. TuWN OF (JEFFERSON CO ) SEPTEMBER 13, 1074 ANO
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COMMUNITIES ARE IN THE EMERGENCY PROGRAM UNLESS DESIGNATED (R) FOR REGULAR
UNINCORPORATED AREAS ONLY

COMMUNITY COLORADO
NUMBER NAME HAZARD AREA IDENTIFIED

MARCH 26, 1976
080128A NATURITA, TOWN OF (MONTROSE CO.) MAY 17, 1974 ANO

JANUARY 09, 1976
080257 NORTHGLENN, CTTY OF (ADAMS CO.) AUGUST 22, 1975
080187 .NORMOOD, TOWN OF (SAN MIGUEL CO.) NOVEMBER 22, 1974
080188A NUNN, TOWN OF (WELD CO.) AUGUST 30, 1974 AND

DECEMBER 12, 1975
080158A CAX CREEK, TOWN OF (ROUTT CO.) MAY 17, 1974 ANO

DECEMBER 19, 1975
080128A OLATHE, TOWN OF (MONTROSE CO.) JUNE 28, 1974
080232 OTERO COUNTY NOVEMBER 22, 1974
090130 OURAY COUNTY
080137 OURAY, CITY OF (CURAY CO.) MAY 24, 1974
080019A PAGOSA SPRINGS, TOWN OF (ARCHULETA CO.) JUNE 07, 1974 ANO

JANUARY 09, 1978 ANO
JUNE 07, 1974

060085 PALMER LAKE, TOWN OF (EL PASO CO.) NOVEMBER 18, 1973
0800.45A PAONIA, TOWN OF (DELTA 00.) MAY 24, 1974
080139 PARK COUNTY
080189A PIERCE. TOWN OF (WELD CO.) NOVEMBER 29. 1974 ANO

MARCH 26, 1976
080287 PITKIN COUNTY
080190A PLATTEVILLE, TOWN OF (WELD CO.) APRIL 12, 19/4
080220 PONCHA SPRINGS, TOWN OF (CHAFFEE CO.) AUOUST 29, 1975
080272 PROWERS COUNTY
080147 PUEBLO COUNTY OCTOBER 25, 1074
080088A RAMAN, TOWN OF (EL PASO CO.) SEPTEMBER 13. 1974 AND

FEBRUARY 20. 1978
080152A RANGEL?. TOWN OF (RIO BLANCO CO ) APRIL 12, 1974 ANO

DECEMBER 28. 1975
080048 RICO, TOWN OF (DOLORES 00.) DECEMBER 20. 1974
080136A RIDGWAY, TOWN OF (WRAY CO.) NOVEMBER 08. 1974 AND

JANUARY 23, 1976
080153 RIO GRANDE COUNTY
080135 ROCKY FORD, CITY OF (OTERO CO ) APRIL 05. 1974
080031A SALIDA. CITY OF (CHAFFEE CO ) MAY 03, 1974 ANO

JANUARY 30, 1978
080267 SAN JUAN COUNTY
080039A SAN LUIS, TOWN OF (COSTILLA CO ) MAY 24, 1974 ANO

MARCH 05, 1978
08017i SEDGWICK. TOWN OF (SEDGWICX CO.) NOVEMBER 08, 1974
080018A SHERIDAN. CITY OF (ARAPAHOE CO.) MAY 03, 1974 ANO

JANUARY 23. 1978
080201 SILVERTHORNE, TOWN OF (SUMMIT CO.) JULY 25, 1975
080195A SILVERTON, TOWN OF (SAN JUAN CO.) JUNE 14. 1974 ANO

MAY 28, 1976
080159 STEAMBOAT SPRINGS, TOWN OF (ROUTT CO ) DECEMBER 27, 1974
080203 SUPERIOR, TOWN OF (BOULDER CO.) JUNE 04, 1976
080188A TELLURIDE, TOWN OF 'SAN MIGUEL CO ) JUNE 28, 1974 ANO

JANUARY 02. 1978
080007 THORNTON, CITY OF (14,q.L. CO ) NOVFMBER 01, 1074
380107 TRINIDAD. CITY OF (LAS ANIMAS CO.) JUNE 28, 1974
080086A WALDEN. TOWN OF (JACK:(N CO ) JUNE 28. 1974
080083A WALSENBLIRG, CITY cr (HkERFANO CO.) JANUARY 23, 1074 ANO

080021A WALSH, TOWN Or. (BACA ,10) ) (R)
MARCH 05, 1978

080266 *ELT) COUNTY
080104A WELLINGTON, TONW OF (LARIMER CO.) MARCH 22. 1974
080008A WESTMINISTER. CITY OF (A0AMS CO.) JUNE 07. 1974 ANO

APRIL 23, 1978
085079 WHEAT RIDGE. CITY OF (JEFFERSON CO.) (R) MAY 26. 1972
080204 WIGGINS. CITY OF (OXMAN CO.)
0801715A WOODLAND PARK, TOWN OF (TELLER CO ) JUNE 07, 1974 ANO

MARCH 26, 1976
080191A MAY, CITY OF (YUMA CO.) MARCH 15 1974 AND

JANUARY 16, 1976
080265 YUMA TOWN OF (YUMA co.)

TOTAL IN Tma FLOM PROGRAM 163
TOTAL IN THE REGULAR PROGRAM 9
TOTAL /N THE EMERGENCY PROGRAM 154
TOTAL /N THE EMERGENCY PROGRAM

WITH HAZARD AREA IDENTIFIE0 120
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Exhibit B - Page 3

U S DEPARTMENT OF HOUSING AND uRSAN DEVELOPMENT
FEDERAL INSURANCE ADMINISTRATION

AREAS SUSPENDED On WITHDRAWN FROM PROGRAM
AS OF JUNE 30.1976

(w) WITHDREW FROM PROGRAM
uNINcORPoRATED AREAS ONLY

PAGE 277

COmmuNiTy COLORADO
NUMBER NAME SUSPENSION DATE

0850(7A PoEBLO. CITY or iruFBLO CO )

0r15078A RIFLE. CITY OF (GANFIELD CO )
TOTAL IN 14E STATE

436

APRIL 30. 1978
JANUARY 15. 1975



Exhibit B - Page 4

U.S. DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT
FEDERAL INSURANCE ADMINISTRATION

AREAS WHICH HAVE HAD SPECIAL FLOOD AREAS IDENTIFIED
- NOT IN THE PROGRAM

AS OF JUNE 30.1976
UNINCORPORATED AREAS ONLY

PAGE 292

COMMuNITY COLORADO
NUMBER NAME

080229 AGuILAR. TOWN OF (LAS ANIMAS CO )
080003 BENNETT. TOWN OF [ADAMS CO ] ._
080148A BOONE. TOWN OF (PUEBLO CO I

HAZARD AREA IDENTIFIED

JULY 11. 1975
NOVEMBER 22. 1974
SEPTEMBER 06. 1974
JANUARY 09. 1976

AND

080232 BOW MAR TOWN (ARAPAHOE + JEFFERS] APRIL 23. 1976
080210 COAL CREEK TOWN [FREMONT COI AUGUST 15. 1975
080111 CROOK. TOWN OF [LOGAN CO ] NOVEMBER 08. 1974
080236 DACONO TOWN (WELO COI SEPTEMBER 05. 1975
080237 OILLON TOwN [SUMMIT CO] AUGUST 08. 1975
080120A DINOSAUR. TOWN OF (MOFFAT CO.1 AUGUST 30. 1974
050047A DOVE CREEK. TOWN OF [DOLORES CO I MAY 24. 1974 AND

NOVEMBER 20. 1975
080238 EAGLE TOWN (EAGLE CO) AUGUST 15. 1975
080056A ELIZABETH. TOWN OF (ELBERT CO 1 SEPTEMBER 06. 1974 AND

FEBRUARY 06. 1976
080212 EMPIRE. TOWN OF (CLEAR CREEK CO MAY 02. 1976
080239 FAIRPLAY TOWN (PARK CO] JULY 18. 1975
080240 FEOERAL HEIGHTS TOWNtADAMS COI JULY 11. 1975
080241 FIRESTONE TOWN (WELO CO] SEPTEMBER 19. 1978
080242 FLAGER TOWN (KIT CARSON COI SEPTEMBER 19. 1975
080112 FLEMING. TOWN OF [LOGAN CO.) NOVEMBER 08. 1974
000073A FRASER. TOWN OF [GRANO CO 1 SEPTEMBER 06. 1974
080744 FREDERICK TOWN (WELO COI SEPTEMBER 26. 1975
080213 GILCREST TOWN (WELO COI AUGUST 22. 1975
080117A GRANO JUNCTION. CITY OF [MESA CO.] FEBRUARY 01. 1974 AND

JUNE 28. 1974
080214 GRANO LAKE TOWN (GRANO CO) AUGUST 15. 1978
080074A HOT SULRHUR SPRINGS. TOWN OF [GRAND CO 1 NOVEMBER 22. 1974
080044 HOTCHKISS. TOWN OF (OELTA CO 1 JUNE 21. 1974
060266A IGNACIO. TOWN (LA PLATA CO) .MARCH 22. 1974
080207 ILIFF. TOWN OF (LOGAN CO 1 DECEMBER 27. 1974
080252 KEENESRURG TOWN (wELO COI SEPTEMBER 19. 1975
080057A KIOWA. TOWN OF (ELBERT CO j SEPTEMBER 06. 1974 AND

FEBRUAPY 27. 1975
080031 KIT CARSON. TOWN OF [CHEYENNE CO I DECEMBER 13. 1974
080096A LEADVILLE. CITY OF [LAKE CO.] MAY 17, 1974
090253 mANASSA TOWN (CONEJOS CO) AUGUST 08. 1975
080754 MOUNTAIN VIEW TOWN (JEFFERSON CO1 MARCH 26. 1976
n80255 NLDERLANO TOWN (BOULDER CO) AUGUST 22. 1975
080Z56 NEW CASTLE TOWN IGARFIELO CO( JULY 25. 1975
080127A NUCLA. TOwN OF (UONTROSE CO I MAY 24. 1974 AND

MARCH 26. 1978
080259 ORDWAY TOWN [CROwLEY COI AUGUST 22. 1875
080178A OTIS. TOWN OF [WASHINGTON CO I MAY 24. 1974 AND

OCTOBER 31. :675
060170 OVIO. TOwN OF' (SEDGWIC8 CO 1 NOVEMBER 15. 1974
08026o REOCLIFF TOwN (EAGLE CO) SEPTEMBER 19. 1975
080221 ROCKVALE TOWN (FREMONT CO) JUNE 27. 1975
08050 RYE. !OWN (PUEBLO COI JULY 18. 1975
080164 SAGAUCHE. TOWN (SAGAuCHE CO)

' MAY 28. 1976
080223 SILT TOWN IGARFIELO COI JULY 25. 1975
080200 SILVER PLUME. TOWN OF (CLEAR CREEK CO ) DECEMBER 13. 1974
080058 SIMLA. TOWN OF (ELBERT CO 1 SEPTEMBER 13. 1974
080106A STARKVILLE. TOWN OF (LAS ANIMAS CO 1 SEPTEMBER 06. 1974 AND

JANUARY 23. 1978
080283 STRATTON TOWN (KIT CARSON CO) MARCH 26. 1976
000224 SUGAR CITY TOWN (CROWLEY CO) AUGUST 15. 1975
080226 VICTOR CITY (TELLER COI MAY 02. 1975
080284 WINOSOR TOWN (WELD CO) MARCH 28. 1976
080160A YAmpA TOWN OF (ROUTT CO I MAY 24, !914 AND

JANUAR/ 02. 1976
TOTAL IN THE STATE 52
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WATER POLLUTION CONTROL

by

Henry W. Ipsen.

I. THE FEDERAL WATER POLLUTION CONTROL ACT, 33 U.S.C.
§1251 et seq.

The Act represents a culmination of twenty-five years
of federal legislation in the field of water pollution
control. The majority of the Act's provisions are
administered by the U.S. Environmental Protection
Agency (EPA), in conjunction with the states.

A. Major Goals and Objectives of the FWPCA.

The Act seeks to achieve water quality suitable
for recreational contact and for protection and
propag..,tion of fish and wildlife by 1983. It fur-
ther establishes a national goal that discharges
of pollutants be eliminated by 1985. The three
most important programs established by the FWPCA
are:

1. An expanded system of federal vants to plan
and construct publicly-owned-waste treatment
plants;

2. A permit program which has been established
to control pollutant discharges from point
sources;

3. Development of state water quality management
plans to insure iaaintenance of water quality.

B. Construction Grants.

The FWPCA (33 U.S.C. §1282, §1283) makes available
federal financial assistance in the amount of 75%
of the cost of municipal sewage treatment works.
These grant moneys are dispersed through priority
rating systems adopted by each state. Before
approving any gr...Lts for construction of the
treatment works, EPA must determine that the
municipal applicant has adopted a system of User
charges insuring that all reciptents of waste
treatment services pay their proportionate share
of the cost of operating and maintaining the sys-
tem; and further, that the applicant will require
industrial users of the system to repay a propor-
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tion of the federal grant corresponding to its
percentage use of the plant's total capacity.

In addition, EPA must determine that the proposed
treatment works will meet certain performance
standards.

Grants are given for three stages of planning and
conctruction:

Step 1 Grants are for facilities plans or
preliminary engineering reports.

Step 2 Grants are for final plans and
specifications.

Step 3 Grants are for actual construction.
A recently enacted public work.2, jobs law
(PL 94-369) provides money that could be
used for the local share of corstruction
costs (257). EPA is now delheloping
regulations to implement this statute.

C. Standards and Permits.

1. Water Quality Standards.

Interstate water quality standards were
initially established by the predecessors to
the 1972 Act. §303 cf the 1972 Act (33
U.S.C. §1313) expanded application of these
standards to intrastate waters. Water quality
standards are ambient stream standards with
two main elements:

a. Stream classification, i.e. cold water
fishery, public water supply, Indus-
trial, etc.

b. Use criteria, i.e. permissible levels of
dissol.red oxygen, suspended solids, pH,
etc.

2. Effluent Limitations.

Effluent limitations or standards are re-
quirements imposed on discharges which relate
to the amount of pollutants which they may
discharge. Under the Act, these limitations
are generally based on the availability of
pollution control technology. These limita-
tions define actual performance levels rather
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than prescribing specific control techniques,
practices, or equipment.

The Act provides for a variety of effluent
limitations which can be summarized as fol-
lows:

a. By July 1, 1977, industries must meet
"Best Practicable Control Technology"
(BPCT) (33 U.S.C. §1311(b)(1)(A)).

b. By July 1, 1983, industries must meet
"Best Available Control Technology"
(BACT) economically achievable (33
U.S.C. §1311(b)(2)(A)). BPCT and BACT
are to be defined by guidelines devel-
oped by EPA for the various industrial
categories pursuant to 33 U.S.C. §1314.
These guidelines are codified at 40
C.F.R. Subchapter N. EF.A's effluent
guidelines have been subjected to a
variety of challenges and adicial
interpretations. The Supreme Court has
agreed to hear argument on the proced-
ural and substantive aspects of these
guidelines. The Supreme Court's review
will be in the context of two Fourth
Circuit decisions, both named DuPont v.
Train (7 ERC 1065 and 8 ERC 1718), on
Meinorganic-chemical *guidelines.

c. By July 1, 1977, municipalities must
meet secondary treatment requirements
(33 U.S.C. §1311(b)(1)(B)). One Court
has held that this requirement must be
met even if a municipality is unable to
obtain federal funding. See State Water
Control Board v. Train, F.Supp.

7.D. Va. 1976). EPA's definition
(51-"secondary treatment" is in 40 C.F.R.
Part 133.

d. By July 1, 1977, industries and munici-
palities must achieve even more strin-
gent requirements, if necessary to meet
applicable water quality standards, or
any other state and federal requiremonts
(33 U.S.C. §1311(b)(1)(C)).

e. 33 U.S.C. §1316 provides for the setting
of national standards of performance for
newly-constructed facilities.
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f. 33 U.S.C. §1317 provides for the setting
of toxic effluent standards for sources
that discharge toxic pollutants, as such
are defined-by EPA. This section also
provides for pretreatment requirements
which apply to dibchargers to publicly-
owned treatment works.

3. Permits.

a. The regulatory mechanism for applying
the above-described water quality
standards and effluent limitations to
individual dischargers is a waste dis-
charge permit program called the Na-
tional Pollutant Discharge Elimination
System (NPDES), which is authorized by
33 U.S.C. §1342. 33 U.S.C. §1311(a) of
the Act provides that any discharger of
pollutants into waters of the United
States must seek and obtain a permit
from EPA pursuant to the provisions of
§1342. Permits issued by EPA contain
effluent limitations, water quality
suandards, and various other monitoring
requirements.

b. The jurisdictional scope of the permit
program is confined to discharges of
"pollutants" from "point sources" to
"navigable waters." The term "pollu-
tant" is broadly defined by the Act (33
U.S.C. §1362(6)) to include almost
anything. The term "point source" is
defined as a pipe, ditch, channel, and
other confined and discrete conveyance
(§1362(14)). Court decisions have
interpreted this term to include dump
trucks, bulldozers, and drag lines in
artificial channels. See Weiszmann v.
Corps of Engineers, 7 ERC FM; U.S.
v. Holland, 373 F.Supp. 665. The Teru
'navigable waters" has been interpreted
by several federal court decisions to
include virtually all surface water-
courses in the U.S. See 33 U.S.C.
§1362(a) and U.S. v. Ashland Oil Co.,
504 F.2d 137. amever, the status of
groundwater under the Act is still
uncertain. See U.S. v. GAF Corp.,
7 ERC 1581.
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c. The responsibility for issuing waste
discharge permits is vested in EPA
(§1342(a)); however, states with quali-
fied programs may take over the admin-
istration of the program (§1342(6)).
Colorado has recently been delegated the
responsibility for administering the
NPDES program. However, EPA retains'the
right to review permits issued by the
state, and can veto individual permits
(§1342(d)(2)). The Supreme Court
recently held that state NPDES programs
do not have jurisdiction over federal
facilities. See EPA v. California
(June 7, 1976).

d. Section 309 provides a broad range of
authority to EPA to enforce these per-
mits. Such authority includes the
authority to proceed in court to obtain
injunctions (§1319(b)), and to seek
civil and criminal penalties (§1319(c)
and (d)) against permit violators.

D. Planning Requirements.

1. Primary functions of planning requirements in
the FWPCA:

a. To insure that NPDES permits will meet
water quality standards..

b. Control of pollution from nonpoint
sources.

c. To insure that citing of waste treatment
facilities will anticipate population
growth and industrial development.

2. 33 U.S.C. §§1288 and 1313 are the major
planning provisions of the FWPCA.

a. Section 1313 -- water quality management
plans and waste load allocations.

Section 1313(e) requires each state to
develop a continuing planning process
for water quality. The primary element
of this process is a state water quality
management,plan, which is to serve as an
"umbrella" or master plan for all state
water quality planning activities. The
principal objective of this plan is to
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insure achievement of the FWPCA's 1983
water quality goals for those areas
where such goals are feasible and ob-
tainable. The most important ingredient
of the water quality management plan is
the establishment of waste load alloca-
tions for various stream segments. Each
state must specify those stream segments
where, for some reason, normal effluent
standards will not by themselves achieve
the applicable ambient stream standard.
For such problem areas, called "water
quality related stream segments," the
states must adopt total maximum daily
loading requirements for certain pollu-
tants, such as BOD, suspended solids and
various toxic substances. These total
maximum daily loading requirements are
then allocated among the various point
source discharges along the stream and
are reflected tn more stringent NPDES
permits. The first phase of planning
under §303 is supposed to be completed
by July 1, 1976. In Colorado, water
quality management plans have already
been prepared for all major drainage
basins in the state: the Colorado,
Arkansas, South Platte, North Platte,
San Juan, Rio Grande, Republican,
Cimarron, and White-Yampa basins.

b. Section 1288: areawide waste treatment
management plans ("208 plans"):

Because of the existence of numerous
nonpoint sources of pollution in many
drainage basins, waste load allocation
developed in the phase 1 plan will not
achieve water quality standards without
some restriction on nonpoint sourc-s.
It is to this problem of nonpoint
sources that §1288 of the Act is pri-
marily addressed.

The primary purpose of §1288 is to
develop new pollution control techniques
in those areas where substantial water
quality problems result from urban
industrial conce-,trations or other
factors. The §1288 planning require-
ments are meant to join with the other
FWPCA programs as part of a total effort
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to reach 1983 water quality goals
established by the Act. The water
quality management plans produced under
§1288 are supposed to meet the following
objectives:

(1) Anticipate municipal and industrial
waste treatment needs,

(2) Establ4sh priorities for construc-
tion of new waste treatment facil-
ities,

(3) Regulate the modification, con-
struction, and siting of waste
treatment facilities, and

(4) Establish procedures and methods to
control nonpoint sources of pollu-
tion. It is this last element
which gives the 208 plans their
great importance.

Plans under §1288 are to be prepared by
areawide waste treatment planning agen-
cies. These agencies and their geo-
graphical boundaries are usually desig-
nated by the governor or by local offic-
ials. EPA must review and approve all
boundary and planning agency desig-
nations. In all other areas where there
has been no formal designation of a
planning agency, the state must act as
the planning agency. Once.an agency has
been designated, it (or the state) must
proceed with preparation of the plan.

The 208 planning process must be in
operation not later than one year after
the date of designation of the planning
agency. A plan prepared in accordance
with this planning process must be com-
pleted within two years after the
planning process begins. As a result, a
208 planning agency has no more than
three years to prepare its management
plan. Upon completion, the plan must be
certified by the governor, and approved
by the EPA. Annual review is required.

The statutorily-required content of any
208 management plan indicates its tre-
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mendous impact on real estate develop-
ment:

(1) Identification of treatment works
necessary to meet municipal and
industrial waste treatment needs
for a twenty-year period; this must
include any land acquisition re-
quirements as well as a system for
financing and construction of new
facilities.

(2) Establishment of construction pri-
orities and time schedules for the
treatment facilities.

(3) Establishment of regulations to:

(0 Insure that waste treatment
management is on an areawide
basis and provides treatment
for all pollution sources;

(ii) Regulate the location, con-
struction, and modification of
any pollutant discharges in
the area; and

(iii) Assure that all waste dis-
charge treatment works shall
meet pretreatment requirements
for industrial waste.

(4) The identification of a waste
treatment management agency or
agencies.

(5) The identification of measures
necessary to carry out the plan,
and the time elements involved.

(6) A process to identify land use con-
trols for various nonpoint sources
of pollution, such as runoff from
agricultural and silvicultural
operations, mining, and construc-
tion activities.

(7) A process to protect against con-
tamination of surface and ground-
water from on-land disposal of
waste.

-8-
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c. §1288 Planning Designations in Colorado.

At the present time six 208 areas and
their respective planning agencies have
been designated in Colorado:

(1) The Greater Denver Metropolitan
Area, comprised of the City and
County of Denver, and Adams, Arapa-
hoe, Jefferson, and Boulder Coun-
ties, for which the Denver Regional
Council of Governments is the
designated planning agency;

(2) Teller and El Paso Counties (Colo-
rado Springs), for which the Pikes
Peak Area COG is the designatei
planning agency;

(3) Pueblo County, for which the Pueblo
Area COG is the designated planning
agency;

(4) Larimer-Weld Counties, for which
the Larimer-Weld COG is the desig-
nated planning agency;

(5) Routt, Jackson, Grand, Summit,
Eagle, and Pitkin Counties, for
which the Northwest Colorado COG is
the designated planning agency;

(6) Moffat, Rio Blanco, Garfield, and
Mesa Counties, for which the Colo-
rado West Area COG is the desig-
nated planning agency.

E. Other Programs.

1. 33 U.S.C. §1344 -- Dredge and Fill Permits.

The Army Corps of Engineers may issue permits
for the discharge of dredged or fill material
into the navigable waters at specified dis-
posal sites. With certain exceptions de-
scribed in COE regulations, any discharge of
over one cubic yard of any material into
"navigable waters" will require a permit from
the Corps. Under the most recent COE regula-
tions (40 Fed. Reg. 31320; 7125/75). The
statute was to have a phased implementation:
the program was immediately extended to cover

-9-
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waters which are navigable in fact and their
adjacent wetlands. After July 1, 1976, the
program was to be extended to primary trib-
utaries and lakes of over five surface acres.
After July 1, 1977, all other waterways, with
the exception of drainage and irrigation
ditches and stock watering ponds, were to be
covered. However, President Ford by execu-
tive order suspended application of "phase II"
until September 1, 1976. It is now unclear
whether the phased regulations will ever go
into effect, since §1344 may be drastically
amended by Congress in the near future.

2. 33 U.S.C. §1321 -- Control of Pollution
by Oil.

§1321(b) prohibits the discharge of "harmful
quantities" of oil and hazardous substances
into the navigable waters and provides for
the assessment of civil penalties against
persons who violate this prohibition. The
definition of a "harmful quantity" of oil is
set out in 40 C.F.R. Part 110. EPA is still
developing a list of hazardous substances to
whiph the prohibition of §1321(b) will apply.
§1321 also provides for criminal penalties
for failure to give immediate notification of
a spill of oil or hazardous substance (§1321
(b)(5)), for spill prevention plans (§1321(j)),
and for spill clean-up by the discharger or
the federal government. §1321 is jointly
administered by EPA and the Coast Guard.

F. Application of NEPA to the Federal
Water Pollution Control Act.

The National Environmental Policy Act, 42 U.S.C.
§4321 et seq., has only limited application to the
FWPCA. 33 U.S.C. §1371(c) provides that, e;ccept
for the federal financing of sewage treatmit
plants and the issuance of permits to new sources
(see the definition of "new source" in §1316
(a)(2)), no action of the Administrator under the
FWPCA shall be deemed a major federal action
significantly affecting the quality of the human
environment within the meaning of NEPA. Thus,
with the exceptions of new source permits and
sewage treatment plant financing, the Administra-
tor need not prepare an environmental impact
statement for any of his activities under the
FWPCA. EPA regulations on development of impact

-10-
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statements for federal financing of sewage treat-
ment plans have been published at 40 Fed. Reg.
16814 (April 14, 1975). EPA has recently proposed
regulations setting out procedures for applying
NEPA ,to the issuance of new source permits. These
regulations will not apply to issuance of new
source permits by states with approved NPDES
programs. It is EPA's position that NEPA does not
apply to the states, and therefora the states will
not b'e required to prepare impact statements for
permits issued under the NPDES (although impact
statements may be required under equivalent state
statutes).

It is important to note that an environmental im-
pact statement prepared puuant to these regula-
tions would not be confined to anticipated impact
on water quality. The statement would be required
to discuss potential adverse affects not only on
water quality, but also air pollution, undesirable
land use patterns, damage to ecological systems,
urban congestion,,threats to health, or other
consequences adverse to the environmental goals
set out in 43 U.S.C. §4321(b), which contains an
extremely comprehensive policy statement.

In a notice entitled "Environmental Assessment
Requirements," dated September 20, 1974 (39 Fed.
Reg. 35202), EPA informed all potential applicants
for new source permits that they should request a
pre-application conference with EPA a minimum of
24 months prior to commencement of any discharge.
However, these requirements have no application to
sources located within Colorado.

II. THE COLORADO WATER QUALITY CONTROL ACT, §25-8-101,
et seq., C.R.S. 1973.

A. Administering Organizations and Their
Respective Responsibilities.

1. The Water Quality Control Commission (C.R.S.
§25-8-201).

2. General duties of the Commission (C.R.S. §25-
8-202):

a. Promulgates water quality standards, in-
cluding stream classifications (C.R.S.
§§25-8-203 and 204);

b. Promulgates regulations relating to
waste discharge treatment requirements
(C.R.S. §25-8-205);
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c. Promulgates waste discharge permit
regulations (C.R.S. §25-8-501);

d. Administers federal and state grant
funds for municipal sewage treatment
works (C.R.S. §25-8-702);

e. Reviews the adequacy of local govern-
mental regulations for individual sewage
disposal systems and can prescribe
requirements for such systems (C.R.S.
§25-8-505);

f. Reviews applications for underground
detonations and discharges (C.R.S. §25-
8-505).

3. The Division of Administration of the .itate
Department of Health. The Division is re-
quired by §25-8-301 to mairu.ain a separate
water quality agency, which is known as the
Water Quality Bureau.

4. General duties of the Division (25-8-302):

a. Carries out the enforcement provisions
of Chapter 25-8;

b. Administers the waste discharge permit
system which has been delegated to the
State of Colorado by EPA (see §§25-8-501
and 506);

c. Monitors state waters and waste dis-
charges to such waters (C.R.S. §25-8-
303), and has the authority to erter and
inspect premises and records (C.k.S.
§25-8-306).

B. Jurisdictional Scope of Chapter 25-8.

Like the FWPCA, the Act essentially prohibits the
discharge of wastes to state waters. "State
waters" are defined as any and all surface and
subsurface waters which are contained in or flow
in or through this state, except in treatment
works of disposal systems, water in potable water
distribution systems, and all water withdrawn fo:
use until use and treatment have been completed
(25-8-103(16)). The State Attorney General has
opined that irrigation ditches are included within
the foregoing definitions (A.G. Op. 74-0034,
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August 26, 1974). The scope of the Colorado Act
Is probably broader than the scope of the FWPCA,
since the latter may not extend to groundwater in
certain circumstances. (U.S. v. GAF Corp., 7 ERC
1581).

C. Practical Aspects of Administration.

1. The Commission has promulgated regulations
for the administration of the Colorado permit
program. The program is being administered
by the Water Quality Bureau of the Division
of Administration.

2. Persons who intend to discharge wastes to
state waters must apply to the Division at
least 180 days in advance of the date of
commencement of the discharge. If the
Division delays in issuing the permit beyond
180 days of submission of the application,
the applicant may commence his discharge
without the permit.

3. The Division will probably utilize federal
application forms, copies of which are
attached as an appendix to this outline.
Application fees are $100.00, and each permit
holder must pay an annual charge of $50.00
after the first year the permit is in effect.

D. Permit Issuance Procedure.

Upon receipt of an application, the Division, with
t.he assistance of EPA, drafts a proposed permit.
One9 the permit is drafted, the permit is sub-
mitted to EPA for review, and public notice is
published in local newspapers (§25-8-502). The
Division is required to provide a period of at
least 30 days following the date of public notice
during which time interested persons may comment
on the proposed permit. Such persons may request
a public hearing on the permit and, if they wish
to challenge the final issuance of the permit,
they may request a hearing under the State Admin-
istrative Procedure Act (§24-4-101 et seq., C.R.S.
1973).

E. Standard Contents of a Waste Discharge Permit:

1. Location, quantity, and quality character-
istics of the permitted discharge;
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2. Treatment requirements prior to discharge;

3. Guidelines for equipment and procedures re-
quired for monitoring, record keeping, and
reporting requirements;

4. Schedule of compliance with applicable
effluent limitations;

5. The requirements imposed in a state permit
must,be at least as stringent as the require-
ments imposed by the FWPCA.

F. Pollution Control Regulations.

The Water Quality Control Commission has promul-
gated a series of regulations covering various
types of water pollution problems. The contents
of waste discharge permits issued by the Division
must incorporate these regulations, wherever
applicable:

1. Regulations for Effluent Limitations (effec-
tive August 21, 1975).

2. Rules for Subsurface Disposal Systems (effec-
tive May 1, 1974).

3. Regulations prohibiting the operation of a
sewage treatment works for which a site
approval has not been obtained (effective
August 21, 1975).

4. Regulations prohibiting the discharge of
certain wastewaters to storm sewers and pro-
hibiting certain connections to storm sewers
(effective August 2, 1975).

G. State Enforcement.

1. The Division may issue Notices of Violation
and Cease and Desist Orders, or it may
suspend or revoke permits held by violators
(§§25-8-602, 603, 604, and 605, C.R.S. 1973).

2. The Division may request the local district
attorney or the State Attorney General's
Office to bring suit for injunctive relief
and civil or criminal penalties (§§25-8-607,
608, and 609, C.R.S. 1973).
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III. THE SAFE DRINKING WATER ACT, PL 93-523.

A. Scope of the Act, §§1401, 1411.

The Act provides a mechanism whereby states may
assume primary enforcement responsibility over
public water systems and underground injections.
The Act is applicable to all water systems pro-
viding piped water for human consumption that have
at least 15 service connections or regularly serve
at least 25 people. This includes not only com-
munit4es, but also mobile home parks, roadside
restaurants and motels, highway rest stops, camp-
grounds a,d other recreational areas.

B. National Drinking Water Regulations, §1412.

1. Primary Standards:

The Administrator of EPA tn March, 1975, pub-
lished proposed national interim primary
drinking water regulations, which will be
effective in June, 1977. Primary drinking
water regulations are designed to protect
health, using available and feasible treat-
ment techniques. The Administrator is fur-
ther required to promulgate revised national
primary drinking water regulaaiiiiifollowing
completion of a study by the National Academy
of Sciences on recommended maximum contain-
ment levels in drinking water. These standards
are enforceable by EPA or by states operating
EPA-approved programs (§§1413, 1414).

2. Secondary Standards:

Secondary drinking water standards affecting
welfare are now being developed by EPA.
These standards are really only guidelines
and are not directly enforceable by EPA
(1414).

C. Protection of Underground Sources of
Nining Water, §1421.

Because of increased instances of contamination of
water supplies resulting from disposal of wastes
through ground injection, the Act inc..ades a
special authority for EPA, empowering it to re-
quire parAcular states to initiate a program of
underground injection control. These regulations
will require persons injecting pollutants under-
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Found to obtain a permit and to show that the
Injection will not endanger drinking water sources.
EPA will be holding a regional hearing in Denver
on underground injection regulations. The hearing
is scheduled for October 6, 1976. In all like-
lihood, Colorado will be included in the list of
states required to institute such a program (for a
good discussion of the SDWA as it pertains to
Colorado, see Raisch, "Safe Drinking Water Act,
What It Says and Means," Colorado Municipalities
Magazine, May/June, 1976).

D. Emergency Powers, §1431.

The Act empowers the Administrator of EPA to "take
such actions as he may deem necessary" in an
emergency involving "imminent and substantial
endangerment" to a public water supply.
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